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INTRODUCTION 



There is scarcely any subject more difficult than the one 
where the soundness of an article sold comes in question be- 
tween the vendor and vendee in a suit founded on a contract 
of warranty. 

Where a contract is reduced to writing, recourse to the in- 
strument must be had to ascertain its extent, and this is the 
duty of the court to decide or pass upon as a matter of law. 

When the facts in controversy are found by the jury to be in 
a certain way, and the court upon being informed of this, by 
the finding of a special verdict, it then becomes a matter of law 
for the court to determine whether there be a warranty or not. 

Not only have different judges determined the question 
differently, but the same judge on different occasions has held 
opinions that could not be reconciled. The argument of the 
point upon the distinction between a warranty and an affirma- 
tion forms itself into such a variety of views that they impress 
the reader with no definite notion of what the law really is. 

Assertions positively made are often qualified in the same 
page, and allegations of so broad a nature laid down that they 
seem more like thoughtless assumption than matured opinion. 

Some of the English judges have inclined in favor of the 
civil law doctrines in regard to sales, and have made decisions 
supporting warranties when none were actually made. 

And when it is to be remembered that the common law 
judges of England heretofore have not been pleased to think 
very highly of the civil law, only where it coincided with their own, 
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and that nothing in the institutions and laws of foreign countries 
is considered of much vakie unless it also be common to the 
laws and customs of England, such departure from the rule of 
the common law is, to say the least, most extraordinary. 

The civil law implies a warranty where no warranty in fact 
was made. The common law leaves parties to make their own 
bargains, and consequently there can be no such thing as an 
implied Avarranty on the sale or exchange of personal property 
that it is sound and good. The civil law principle, however 
practicable in an age where the operations of commerce were 
few, simple and circumspect, would be entirely unfit for the 
rapid transactions of modern times. 

The wants and necessities of mankind in their onward pro- 
gress in the arts of civilization, grow upon us with the ever 
rapid increase of population. The inclination of man has 
ever been for commingling together and living in close con- 
nection with one another ; hence the necessity of rules for 
their government in their social relations and conduct towards 
each other in all the departments of life. The rules which 
would be proper and very right for the government, good order 
and well being of a sparsely inhabited country, fall very far 
short from answering the imaginary or real wants, pleasures or 
wealth, of a densely populated one. 

The road to the improvement of our condition in its natural 
state, and in the arts of civilization, is ever beset with obstruc- 
tions founded in the natural disposition of man, prone to live 
only for the comforts that are Avithin his present reach. 

"We find in our every day experience that it is essentially 
important to be educated in our desires for that which con- 
duces to the happiness, ease and comforts of mankind. The 
increase of population and its inseparable companion — the arts 
of civilization— with its longings after the refinements and 
pleasures of life, renders it necessary, in the establishment of 
civil liberty, that our laws, for the enjoyment of them, should 
be certain and uniform with all classes of people. 

The law of the clergy, or the civil law as it is called, is a 
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.stumbling block to commerce when applied to our commercial 
relations and transactions of trade with one another, in pro- 
tecting, by its interference, the ignorant and silly portion of 
mankind in their commercial intercourse with others of superior 
skill and judgment; whilst the common law only protects 
them and all of us from the arts of deceit practiced in the sale, 
purchase, or exchange of property. 

The doctrines of the civil law are opposed to the laws of 
progress and improvement in the worldly relations which we 
sustain to each other, and rather teaches progress backwards 
than forwards ; and compels the direction of our efforts for 
pleasure and happiness to that state which existed here before 
the expulsion of our parents from Paradise. 

The common law accepts the situation of the fall of our first 
parents, and teaches that the backward tendency to the prim- 
itive state or condition of man cannot be attained or reached 
by any law, unless our reason were as clear as in our first 
ancestor before his transgression. That law which accommo- 
dates itself best to our corrupted reason is the best fitted for 
the government of a commercial world and the social organiza- 
tion of mankind. 

The civil law will have it that, if one through ignorance 
obtains in exchange for his property more than its value, 
he shall make good to the purchaser the difference between 
what he received and what the article was worth, although no 
such undertaking was entered into by him at the time of the 
transaction. 

The common law only makes him answerable for the deceit 
or artifice practised on the sale of his merchandise, unless at 
the time of the sale he expressly bargain with the purchaser to 
be responsible for its goodness. 

There seemingly is a conflict in the cases reported upon the 
subject of implied warranty of the quality or the sale of personal 
chattels ; yet, upon a careful examination of the reasons as- 
signed in the opinions of the judges, it will be found that there 
is really no positive disagreement in the decisions, save only in 
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a few cases where all law upon the subject is wholly disre- 
garded. 

The old law treated not only a breach of express warranty, 
but also deceitful representation or affirmation to be a cause of 
action in the nature of a deceit ; and where no express war- 
ranty given, but a deceit was practiced, the deceit was called a 
warranty in law ; that is, a deceitful affirmation amounted to 
or was equivalent to an implied warranty ; c. g. : If a vintner 
sells wine, (knowing it to be corrupt), to another as sound, 
good, and not corrupt, without any express warranty, yet an 
action of deceit lies against him, for this was a warranty in law. 
9 Hen. 6, 53, b. So if I come to a tavern to eat, and the 
taverner gives and sells me meat and drinks corrupted, whereby 
I am made very sick, action lies against him without any express 
warranty, for there is a warranty in law. 9 Hen. 6, 53. If a 
merchant sells a piece of woolen cloth, knowing it to be not 
well fulled, an action of deceit lies for this, because it is a war- 
ranty in law. 9 Hen. 6, 53. If a man sells a horse to me 
without warranting him to be sound, if he be distempered in 
his body, yet an action lies against him. But action will not 
lie for falsely and fraudulently affirming that a thing is of 
greater value than it really is, for value consists in judgment. 
Per Cur. Lev. 102. Sklerfinc, 146. But if the vendor had 
warranted the thing to be of such a value to be sold, and there- 
upon the vendee had given and disbursed his money, it would 
have been otherwise ; for the warranty is matter to induce the 
confidence and trust in the vendor ; but to give credit upon a 
naked assertion is the vendee's folly. Yelverton, 20 ; Harvy v. 
Young. 

If a servant, that is my merchant or agent, sell an unsound 
horse or other merchandise in a fair to a man, no action lies 
against the master for deceit; for he did not command his 
servant to sell to any man particularly. 9 Hen. 6, 53, b. 
^ut if the servant, by command and covin of the master, sells 
it to any particular person, if it be unsound or corrupt, an 
action lies against the master, for this is his sale. 9 Hen. 6, 
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63, b. If the servant of a tavemer sells wine to another which 
is corrupted, an action upon the case lies against the master, 
though he did not command the servant to sell it to this par- 
ticular person. 9 Hen. 6, 53, b. Cro. J. 468, 470 pi. 14 Hill. 
15 Jac. B. R. Southern v. How. If the servant of a taverner 
■sells wine that is corrupted, knowing it to be so, action of 
deceit does not lie against the servant, for he did it but as a 
iservant. 9 Hen. 6, 53, b. 

The foregoing cases were founded on the deceit practised or 
-knowledge had of the unsound or corrupt state of the thing sold 
on the part of the vendors, and charged or held to be a war- 
ranty in law ; and the courts there did not distinguish any 
difference between a deceit and warranty in . law, and in some 
cases of express warranty the remedy by deceit was used for 
ihe breach of such warranty. As if a man sells a tun of wine 
and warrants it to be sound and not corrupted, if it be cor- 
rupted, an action upon the case lies. 11 Hen. 6, 18. So if a 
man sells a horse and warrants him to be sound, and he knows 
him to be lame and foundered, an action upon the case hes. 
Pasch 3 Jac. B. R. 

If A sells a horse to B and warrants him to be sound of vnndi 
:and limb and clean of his legs, and he well knows that he is 
■shoulder pitched and has splints upon his legs, an action lies 
against him upon this warranty, for these imperfections are not 
•subject to the view without some skill. 18 Jac. B. R. between 
Dorrington and Edwards. And so if one sells a horse that is 
blind and warrants him to be soimd, no action lies because it 
may be seen whether he be blind or not, but otherwise where 
he has a disease in his eye which cannot be seen. 13 Hen. 4. 1. 

By comparing these cases with the more modern English 
decisions, it will be seen that where seemingly there is a 
conflict of adjudications on the law of warranty, that it only is 
in the form of action which makes it appear so. The case of 
"Wood V. Smith was an action of assumpsit on a warranty. The 
■evidence to support the action was that of a deceitful affirma- 
tion of the soundness of the horse sold, and the court held the 
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deceit to be equivalent to an express warranty. If the action 
had been in form ex delicto, on the evidence given, the verdict 
of the jury was right, and the direction of the court, that an 
affirmation of soundness is a warranty, was wrong. So that it 
may be said in this case, a just recovery was had contrary to' 
the law. 

In the case of Williamson v. Allison which was in tort for the 
breach of a warranty of goods, it was determined that the scienter 
need not be charged, nor if charged, need it be proved. And it 
was held that the gist of the action was the warranty, and the 
scienter mere matter of aggravation. This was a suit in form ex 
delicto, supported by evidence ex contractu. This action was 
maintained upon the principle before alluded to, that the court 
did not distinguish any difference in the forms of action and 
none in effect of using the words scienter, in the sale of an 
article, provided a knowledge of the deceit was proved in the 
affirmation. 

Lord Ellenborough, in delivering his opinion in the case of 
Bluett V. Osborne, in a singularly curious manner arrives at a 
correct conclusion upon reasons founded on the erroneous con- 
clusion that a person who sells, impliedly warrants that the 
thing sold shall answer the purpose for which it is sold, and 
right along in the same opinion he says that the bowsprit was 
apparently good, and the purchasers had an opportunity for 
inspecting it, and that no fraud was complained of ; but the 
bowsprit turned out to be defective upon cutting it up, and that 
the vendor was not hable on account of the subsequent failure ; 
and that he was entitled to recover the apparent value of the 
article at the time of the delivery. 

Now, then, if there was an implied warranty that the bow- 
sprit should answer the purpose for which it was sold, and 
upon its being cut up was found to be rotten, it certainly did 
not answer the purpose for which it was purchased ; and its 
being to all appearance good at the time of its delivery^ 
would not protect the vendor from being responsible upon suck 
a warranty, and the purchaser ought to have had judgment in 
his favor ; yet the right of the case was with the vendor. 
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But the same judge was more fortunate in being consistent 
with himself in Bridge v. Wain, where he maintained that, to 
satisfy an allegation, that scarlet cuttings were warranted to be 
of a particular quality, proof must be given of such warranty^ 
but that they were that for which they were sold was implied 
in law. 

The case of Pasley v. Freeman is one usually cited in support 
of either side of the question of warranty, and rightly so, 
because it, in the argument of the Judges, vindicates both views 
of the question. And this necessarily follows from the fact 
that the distinction in the forms of action was not adhered to. 
That was the case of a false affirmation made vsdth the intent 
to cheat. 

Where a sale is perfected by sample, the rule of the common 
law is applied to the sample, and not to the article represented 
by the sample ; the purchaser having no other means or oppor- 
tunity of examining the article in bulk, it shall be intended that 
the bulk shall be of the same kind with the sample exhibited 
on the faith of which the sale was made. But there is much 
difficulty in applying any rule with reference to the quality of 
the article in bulk and that of the sample shown, where the 
article in bulk is of the same kind but of a very inferior quality 
to the sample. This is owing to those numerous classes of 
sales and resales of products and manufactured articles which 
are carried on through consignees and commission merchants. 
In these the circumstances of each transaction may well be 
permitted to govern. In the case of the purchase of, or agree- 
ment to purchase, a commodity where there is no opportunity 
for inspection or examination, as where it is distant from the 
place of making the contract, the contract may be regarded as 
executory, and if the article proves to be different from the 
vendor's representations, the purchaser would not be bound to 
receive or pay for it, because it is not the thing agreed to be 
purchased, but if the article is received after having an oppor- 
tunity to examine it, he is bound to pay for it. 

Mere inadequacy of consideration is no defence to the pay- 
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ment of a note given for the purchase money of goods. Un- 
soundness of the article sold is not a want or failure of 
consideration, and has nothing to do with the consideration. 
The vendor of a chattel warrants the title and in some cases 
the species, but nothing more. Eagan v. Call. 

Executed contracts, where there is neither fraud nor warranty, 
the purchaser takes the property at his own risk as to its quality 
and condition. So in the cases of a sale by sample, where 
warranty is allowed to be implied that the bulk of the article 
corresponds in quality with the sample exhibited, forms a well 
extablished exception to the general rule. Where provisions 
are sold as merchandise and not for immediate consumption by 
the jiurchaser, there is no implied warranty of soundness. 
Moses ('. Mead. That is to say, one may sell unsound provi- 
sions by wholesale and cause the sickness of a whole commu- 
nity with impunity, but is answerable in damages for putting a 
single family to bed. 

Again, in the sales of personal property on inspection, and 
where the vendee's means of knowledge are equal to the vendor's, 
the law does not presume an engagement by the vendor that 
the thing sold is of the species or kind contemplated by the 
parties ; and that to the purchase of goods on inspection the 
rule of law is caveat emjjtor. Lord v. Grow. 

In an action brought on a promissory note given for the price 
of burr stones sold by the vendor to the vendee, the vendee 
may give in evidence by Avay of defalcation a warranty of the 
articles and a breach thereof without returning the articles or 
giving notice to the vendor to take them away. Stiegleman r. 
Jeffries. 

Where by a bill of sale B granted, bargained and sold a negro 
woman slave, named, &c., being of sound wind and limb and 
free from all disease, it was held that these were not words of 
description, but an averment of a fact and amounted to an 
express covenant or warranty as to the soundness of the slave. 
Chambers v. Bradshaw. 

Where in the sale of a slave without warrantv as to his good 
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qualities there was no other proof of a fraudulent representa- 
tion or of a fraudulent concealment but what might be inferred 
from the fact that the vendee paid a sound price for a good and 
honest slave, but who proved to be bad and dishonest, and the 
vendor knew at the time knew he was so ; this alone is not 
sufficient to support an action against the vendor to recover 
damages for a fraudulent concealment. Fleming v. Slocum. 

Though in an action founded on a warranty of the soundness 
of a chattel by the vendee, it is necessary to prove the warranty, 
yet it is not necessary for the vendee to show that the vendor 
made the warranty in express words ; but any representation 
of the state of the thing sold by the vendor, or direct and 
express affirmation by him of its quality and condition, showing 
his intention to warrant will be sufficient. Chapman v. 
Murch. 

In an action upon a warranty of a chattel it is not necessary 
to prove that the word warrant was used. Any affirmation 
amounting to a warranty is sufficient. Roberts v. Morgan. 

An agent or a broker having the power to sell goods without 
any express restriction as to the mode, may sell by sample or 
with warranty. Andrews v. Kneeland. 

Words used on the sale of persontd property and insisted on 
by the vendee as amounting to a warranty, should be submitted 
to the jury who are to determine whether they were a warranty, 
especially where the words have no technical meaning. The 
criterion is the intention and understanding of the parties. 
Duffee V. Mason. 

Where the vendor affirms that a horse is sound except the 
scratches, and that he is kind in harness, when in fact he was not 
so, and it being proved that the horse was lame at the time of 
the sale, and on the vendee expressing his fears as to the lame- 
ness, the vendor said he is a sound horse except the scratches, 
and when he gets well of the scratches he will be well of the 
lameness. The horse was cured of the scratches but the 
lameness continued. Held that to support warranty it was not 
necessary that the word warrant should have been used, and 
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whether what was said amounted to a representation of sound- 
ness or to a mere expression of an opinion, belongs to the jury 
to determine. Whitney v. Sutton. 

Note. — The law is otherwise ; in this case upon the facts the 
duty of determining the question whether the vendor warranted 
devolved upon the court, and not upon the jury, and the vendor 
should have been nonsuited. 

An affirmation that a horse is not lame, accompanied by the 
declaration of the owner that he would not be afraid to warrant 
him, is enough to establish a warranty. Cook v. Mosley. Is 
this law? Although a party who has a claim to damages for 
breach of a warranty may insist upon such claim in dimunition 
of damages when sued for the price of the article warranted, 
he is not bound to do so ; and his omission to insist on such 
defense is no bar to an action subsequently brought by him for 
the recovery of damages. Cook v. Mosley. 

In a sale by sample of cotton, the law implies a warranty that 
the bulk of the article corresponds in quality with the sample 
exhibited ; where, therefore, cotton was sold in bales and the 
sample exhibited was of cotton of good quality, and on opening 
the bales it was found that they were packed in the interior 
with masses of damaged cotton. It was held that the purchaser 
was entitled to recover damages sustained by him. The mere 
exhibition, however, of samples at the time of sale is not of itself 
evidence of an agreement to sell by sample ; it is for a jury to 
say under all the circumstances of the case whether the sale 
was intended by the parties as a sale by sample. Waring v. 
Mason. 

Note. — -If the vendor of the cotton had been the packer of 
it, he would have been ansAverable in damages for the deceit, 
and if he sold it in the bulk, as he bought it, not knowing of the 
cheat in the packing, he was only answerable for its being in 
kind with the sample and not in quality. 

In a sale of provisions for domestic use, the vendor at his 
peril is bound to know that they are sound and wholesome. 
Van Bracklin v. Fonda. 
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Note. — The facts in this case showed that the vendor had 
knowledge of the unsound condition of the beef and that the 
animal was diseased. 

No particular phraseology is necesessary to constitute a 
warranty of goods, but an assertion or affirmation concerning 
the thing sold to be evidence of a warranty, should be positive 
and unequivocal; one which the vendee relies on, which is 
understood by the parties as an absolute assertion and not the 
expression of an opinion. In ordinary sales where the vendee 
has an opportunity of examining the commodity, the vendor is 
not answerable for any latent defect without fraud or an express 
warranty or such direct affirmation or representation as is tan- 
tamount to a warranty and not the expression of an opinion. 
But in the case of sales by sample, the vendor is held responsi- 
ble that the quality of the bulk of the commodity shall be 
equal to the sample shown. Declaration upon a warranty of 
cotton that it was good, merchantable cotton, free from dirt 
and all filthy matter, proof that the defendant produced a sample 
of good merchantable cotton, free, &c., (as in declaration) and 
stated that it was good upland cotton and the sample was truei 
or that it was prime upland Georgia cotton, held no variance. 
Every sale of packed cotton must be considered in the nature 
of a sale by sample, which amounts to a warranty that the 
whole bulk shall compare with the specimen exhibited, (per 
Savage, C. J., on the authority of Nott & McCord. 540 1.) 
Oneida Manf. Society v. Lawrence et al. 

Upon the sale of a chattel by the manufacturer, a warranty is 
implied that the article sold is free from any latent defect 
growing out of the process of manufacture. Where, however, 
there is a latent defect in the material employed, the manufac- 
turer is hable as upon implied warranty, only where it proved 
or is to be presumed that he knew of the defect. It seems 
that the theory of the common law in respect to implied war- 
ranties rests upon the deceit of the vendor in not disclo- 
sing defects of which the probability of his knowledge is so 
great that its existence is presumed. Where the knowledge of 
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the vendor can be proved by direct evidence, his responsibility 
rests on the ground of fraud. The difference between the two 
cases is, that in the one the ndentev is actually proved, and in 
the other it is presumed. Hoe et al. v. Sanborn. 

The purchaser takes the risk of the quality of the article 
purchased, unless it be warranted or he be fraudulently misled 
as to it. Mere representations as to the quality of the article 
sold, do not constitute a warranty. Witherell v. Neilson. 

In a sale by sample, where the adoption of a sample has 
been fraudulently procured, the party who has practiced such 
fraud is denied any advantage of his wrong. Maute v. Gross. 

A contract made to deliver iron made in a certain place, in con- 
sideration of a sound price paid, is complied vAih by a delivery of 
iron obtained at that place which the contracting party believed 
to be good, although upon trial it was found to be positively 
bad. Kirk v. Nice. 

Where a sale, with samples, was made of tobacco which was 
stated in the bill of parcels to be superior sweet-scented Ken- 
tucky leaf tobacco, such a statement affords no evidence from 
which a jury may infer a warranty, that it was either superior 
or sweet-scented, and the seller is not liable in an action ex 
contractu, if it was Kentucky leaf tobacco, though of a very low 
quality, ill-flavored, unfit for market, and not sweet-scented. 
Fraley v. Bispham. 

A vendor of goods is not answerable for their quality unless 
he has expressly warranted them, or has been guilty of fraudu- 
lent representations or affirmations of a quality known to be 
false, but to create an express warranty it is not necessary to 
use the word warrant, if the words employed are tantamount 
to it and are not dubious or equivocal. The maxim of the civil 
law that a sound article is warranted by a sound price, has 
never been adopted in Pennsylvania. No express warranty 
arises from an unfounded affirmation of soundness in the sale 
of a chattel, but for a deceitful representation the remedy is by 
an action ex delicto. In an action for the price of a chattel the 
defendant may use the defense of wilful misrepresentation and 
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deceit to resist a recovery, and by proving a failure of consid- 
eration, show that in equity and good conscience the plaintiff 
ought not to recover. Weimer v. Clement. 

In all sales of goods there is an implied vsrarranty that the 
article delivered shall correspond in specie with the commodity 
sold, unless there are facts and circumstances to show that the 
purchaser took upon himself the risk of determining, not only 
the quality of the article, but the kind he purchased. Borrekins 
V. Bevan. 

Note. — Gibson J. delivered a dissenting opinion in this case 
in which he maintained the doctrine laid down in Chandelor v. 
Lopus, and was in favor of adhering to it, as being the rule of 
the common law. 

In an action to recover the price of goods sold, the vendee 
cannot defend on the ground of defect in the goods unless he 
proves a warranty or fraudulent representation. Heilbruner 
V. Wayte. 

It seems that a party would not be bound by the purchase 
of a patent right who had supposed it to be valid when in fact 
it was invalid ; but such misconception cannot be taken advan- 
tage of by the defendant where the equity is not spread on the 
record, but issue is taken on want of consideration coupled with 
fraud. Bellas v. Hays. 

Though the seller is answerable to the buyer that the article 
shall be in specie, the thing for which it was sold, yet if there 
be only a partial adulteration which does not destroy the dis- 
tinctive character of the thing, the buyer is bound by the bar- 
gain. And in doubtful cases the test seems to be that the 
article shall be merchantable under the denomination affixed 
to it by the seller. Jennings v. Gratz. 

If the sale of a chattel be absolute, with a warranty of sound- 
ness, and there be no consent by the vendor to take it back, 
the vendee cannot rescind the contract, but is put to his action 
on the warranty unless the vendor knew of its unsoundness 
and the vendee gave him reasonable notice of it. Kase v. 
John. 
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The relation of buyer and seller is not a confidential one ; 
and each party is supposed to judge of his own ability to per- 
form his part for himself. Myers v. Drake. 

On a sale of goods by sample, or by a description in a bill of 
parcels, there is an implied warranty that the article corresponds 
in kind with the sample in the one case, and with the bill of 
parcels in the other. Where a sale is by sample, or an inspec- 
tion of the article, a warranty is not implied from the bill of 
parcels received ; the sample, and not the name in the bill of 
sale, is the standard by which the article is to be tested. Where 
the goods are sold on inspection, there is no standard but 
identity, and no warranty implied other than that the identical 
goods sold, and no others, shall be delivered. Their name in 
the bill of parcels is immaterial, as faith was placed not in the 
name but in the quality and kind discovered on inspection. If 
there be fraudulent concealment or misrepresentation, the case 
is different. Carson & McKnight i-. Baillie. 

A naked affirmation is not itself an express warranty, and 
though it may in connection with other circumstances be com- 
petent to show that the vendor had agreed to be responsible 
for the truth of it, yet the effect of oral words in constituting 
an express warranty is determinable not by the court, but by 
the jury. McFarland v. Newman. 

An assertion by the vendor to the vendee at the time of 
selling a mare that he is sure she is safe and kind and gentle 
in harness, amounts merely to a representation, and does not 
constitute a warranty or express promise that she is so. 
Jackson v. Wetherill! 

If under a contract to deliver a parcel of goods of a certain 
description, there be an essential deficiency in the parcel, such 
as would and ought to be regarded as material to the whole, 
the vendor is not bound to accept and pay for either the whole 
or part. Wright v. Barnes. 

Upon a sale with a warranty of soundness, or where by 
the special terms of the contract the vendor is at liberty to 
return the article sold, an offer to return it is equivalent to an 
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offer accepted by the vendor ; and the contract being thereby 
rescinded, it is a .defence to an action for the purchase money 
brought by the vendor, and will entitle the vendee to recover 
it back if it has been paid. But if the sale be absolute and 
there be no subsequent consent to take back the article, the 
contract remains open, and the vendee must resort to his action 
upon the warranty, unless it be proved that the vendor knew 
of the unsoundness of the article and the vendee tendered a 
return of it within a reasonable time. Thornton v. Wynn. 

In the sale of goods by sample, if the bulk does not accord 
with the sample, the purchaser is not bound to accept or pay 
for the goods on any terms. Hibbert v. Shee. 

Where an advertisement for the sale of a ship described her 
as a copper fastened vessel, adding that the vessel was to be 
taken with all faults without any allowance for any defects 
whatsoever, and it appeared that she was only partially copper 
fastened ; held that notwithstanding the words with all faults, 
&c., the vendor was hable for the breach of the warranty. 
Shepherd v. Kain. 

Defects apparent at the time of a warranty are not included 
in it. Margetson v. Wright. Where a vendor asserted in 
making sale of a term that the term was worth £150 to be sold, 
upon which the vendee paid to the vendor £150 for the term, 
and afterwards the vendee only could obtain £100 for it, it was 
but the bare assertion of the vendor, and the vendee was in 
fault to give credit to such assertion. Harvy v. Young. 

Where one having the possession of a chattel personal and 
sells it, the bare affirming it to be his amounts to a warranty, 
and an action lies on the affirmation ; for his having possession 
is a color of title, and perhaps no other title can be made out ; 
otherwise where the seller is out of possession for there may 
be room to question the seller's title, and caveat emptor in such 
case to have either an express warranty or a good title ; so it 
is in the case of lands whether the seller be in or out of pos- 
session, for the seller cannot have them without a title and the 
buyer is at his peril to see to it. Medina v. Stoughton.. 
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Where one sold a vessel, and in the bill of sale described her 
as of certain dimensions and burden, when in truth she was of 
less dimensions and burden, it was held that the purchaser 
could not maintain an action on the case against the seller, as 
for a false affirmation and promise. Dyer v. Lewis. 

A sale by sample is tantamount to a warranty that the article 
sold is of the same kind as the sample. Bradford r. Manly. 

Where one purchases goods upon an examination of a spec- 
imen taken by him out of a small apperture in the case in 
which the article is contained, this is a sale by sample. Wil- 
liams V. Spafford. 

Whenever a sale is made of property not present but at a 
remote distance, which the seller knows the purchaser has not 
seen, but which he buys on the representation of the seller, 
relying on its truth, then the representation in effect amounts 
to a warranty, at least the seller is bound to make good the 
representation. Smith v. Richards. 

In the sale of choses in action, as in the sale of a bond,, 
promissory note and the like, there is no warranty on the 
part of the vendor of the solvency of the maker, but the law 
raises a warranty that the signatures to it are genuine and not 
forged. Dumont v. Williamson. Bree v. Holbech. Gompertz. 
V. Bartlett. Charmley v. Dulles. Frazier v. D'Invillers. Bay- 
ard V. Shunk. Ritchie v. Summers. 

Mere representation or affirmation is not a warranty. War- 
ranty is an undertaking on the part of the vendor that the 
article sold shall turn out to be that which the vendee supposes 
he is buying, in quality and conditions, an understanding 
expressed by words in such form or manner that the parties 
mutually comprehend each other, meaning in the event 
of its turning out different and to the damage of the vendee,, 
that the vendor shall make good the loss or injury to him. 

An affirmation is the allegation of a tradesman necessarily 
used in commendation of his merchandise when putting his 
goods in the market, and without which the business of com- 
merce, of buying and selling, would be very limited. Silence, 
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on the part of the vendor, to the questions usually propounded 
by purchasers, would lead them to conclude that some defect not 
apparent, or not within the reach of observation, attached to the 
article somewhere. So it is to be taken and understood that 
mere representation is really only an assertion that the thing is 
what the vendor himself believes to be the true character of it, 
and not that he shall be held responsible for the correctness of 
his judgment in case it should turn out to be false. The inten- 
tion with which the representation is made is to be determined 
by the character of the representation made and the object to 
be effected by it. While no particular form of words is 
necessary to constitute a warranty, yet there is a distinction as 
to the legal effect of expressions when used in reference to a 
matter of fact and when used to express an opinion. Reed 
V. Hastings, 61 Illinois Rep. 266. In the case of the Bezoar 
stone, the vendor, being a goldsmith, would be more likely to 
know the quality of it than a stranger to the business, yet he 
was himself deceived, and if he knowingly and falsely affirmed 
the stone to be what it was not, then deceit would have been 
the ground of complaint and not warranty ; but as the case 
stands reported, the vendee was without any remedy at all. In 
the case of the sale of the Peachum Wood, which was a suit 
against an agent, who had received Peachum Wood from his 
principal, a house in New Providence, as and for Brazeletto, it 
was not alleged against him that he had knowledge of its being 
a different article from what he advertised it to be, and was a 
clear case of ignorance on the part of both vendor and vendee 
of the true quality of the wood, and the suit was founded on 
the supposed right of the purchaser to rescind the contract and 
recover back the money paid for it because the article was not 
such as was contracted for. The wood was inspected by the 
purchaser before receiving it, and in such a transaction the 
name of the article is immaterial, as faith was not placed in the 
name, but in the quality and kind discovered on the inspection. 
If on such inspection of the wood it had been discovered not 
to be that for which it was sold, the purchaser would not have 
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been bound to receive it nor pay for it, but after receiving it,. 
then the contract was executed, and the lawr left the parties 
where it found them rather than that the loss should be taken 
off the shoulders of one and put on to another equally innocent. 
Sexias v. Wood. Chandelor v. Lopus. 

The law apphed to the case in the sale of the cargo of south- 
ern wheat is the same as in that of the Peachum Wood ; the 
only difference in the cases was that the wheat was sold by 
sample. The sample was made the criterion of the quality of 
the bulk, and the sample was of the same kind as the bulk, and a 
defect in the quality of the bulk afforded no cause of action. 
The contract of purchase was executed by the delivery of part 
of the cargo, which was held to be equivalent to a delivery of 
the whole, and the discovery afterwards that it was not fit for 
malting purposes, for which it was purchased, afforded no 
ground of relief against the payment of the purchase money. 
Sands v. Taylor. 

Hops were sold, by sample, at a certain price, and the con- 
tract of sale was executed by the delivery of five pockets of 
hops, as hops of like quality with the samples shown before 
the purchase. It seems the grower of the hops, not the vendor, 
had committed a fraud by putting water into them after they 
were dried, and before the vendor had got them, who was 
ignorant of the fraud thus committed by his vendor. A few 
days after the purchaser had received them into his warehouse, 
this fraud was discovered, and they were damaged to such 
extent as to be unmerchantable. When this cause was tried 
the samples continued as at first, and the commodity in bulk 
was altogether unmerchantable. Yet it was held that if the 
commodity at the time of the sale agreed with the sample by 
which it was sold, and no fraud committed by the vendor, the 
defelndant, that he was not answerable for the latent defect in 
the commodity, unknown to the parties, in consequence of 
which it afterwards became worthless. Parkinson v. Lee. 

In a suit brought to recover the price agreed to be given for the 
purchase of an article as barilla, Avhlch, after the purchase, was 
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discovered to be kelp, and very like, resembling barilla, and the 
one not easily distinguishable from the other. But there was 
neither warranty nor concealment on the part of the vendors ; it 
was decided that there being no fraud, or agreement to the con- 
trary, if the article turned out not to be that for which it was sold, 
that caveat emptor and the plaintiff was entitled to recover his 
price. The contract had been executed by delivery of pos- 
session of the article and an agreement to pay for it in sixty 
days. Swett v. Colgate. 

A purchaser of paints, as good Spanish brown and white 
lead, and for a full price, brought suit to recover damages, and 
proved that the paints were adulterated and, in fact, not Spanish 
brown and white lead, and not good for anything. It was 
held that there being no express warranty of the quality of the 
paints, that the plaintiff could not recover, and it was remarked 
that if a warranty was to be inferred from the circumstances of the 
sale being for good paints, and for a full price, that a warranty 
would be universal upon every bona fide sale at the usual price, 
unless there was a stipulation to the contrary. Holden v. 
Dakin. So, also, in the case of Snell v. Moses, where the 
contract was for the sale of eight bales of a certain sort of India 
goods, called blue Guineas, for five dollars and fifty cents for 
every piece, and equal in quality and goodness to a sample 
which was produced, and containing blue Guineas, and the 
goods delivered contained some pieces of blue Guineas mixed 
with other sorts and kinds of goods of inferior quality, and the 
few pieces of blue Guineas were inferior in quality to the sam- 
ple produced, it was held that the purchaser could not maintain 
his action to recover damages unless proof was made of an 
express warranty^, or fraud must be alleged, and that the alle- 
gations must be proved precisely as laid. 

In Sallisbury v. Stainer, it was decided that in the sale of 
hemp, put up in bales, there is no implied warranty that the 
interior shall correspond with the exterior of the bales. And 
it was held that when the purchaser opens one of the bales, 
and is at liberty to open others, but omits to do so, and the 
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quality of the hemp in the bales not examined does not corres- 
pond with that opened, he is not permitted to allege that the 
sale was a sale by sample, nor to contend that he is entitled to 
recover damages as on an implied warranty. 

Where a sale is made by sample, the goods delivered must 
correspond with the sample ; Dickenson v. Gray, 7 Allen 29 ; 
Willis V. Hopkins, 5 M. & W. 7 ; *Bradford v. Manley, 13 Mass. 
139 ; *Williams v. Spafford, 8 Pick. 250 ; Schuhardt v. Allen, 
1 Wallace 359 ; Street v. Blay, 2 B. & Ad. 456 ; Mondel v. 
Steel, 8 M. & W. 858-71 ; Catlin v. Neville, 9 Indiana 572 ; 
Gunther v. Atwell, 19 Maryland 157 ; and upon a sale by sam- 
ple or a written contract for articles of a particular description : 
Darby v. Green, 3 Harris 118 ; *Parkinson i\ Lee, 2 East. 314 ; 
Parker v. Palmer, 4 B. & Ad. 387 ; Gardner v. Gray, 4 Gamp 
144 ; *Jennings v. Gratz, 3 Rawle 168 ; *Hibbert v. Shee, 1 
Gamp 113 ; *Borrekins v. Bevan, 3 Rawle 23 ; *Bridge v. Wain, 
1 Stark 504 ; *Hastings v. Lovering, 2 Pick. 214 ; *Garson v. 
Baillie, 7 Harris 375 ; Winsor v. Lombard, 18 Pick. ; *Fraley v. 
Bispham, 10 Barr 320 ; *Sands v. Taylor, 5 Johns. 395 ; Os- 
good V. Lewis, 2 Harr. & Gill 495 ; *Shepherd v. Kain, 5 B. ct 
Aid. 240 ; Henshaw v. Bobbins, 9 Met. 83. Where contract 
not reduced to writing: Mexen v. Coburn, 11 Met. 559. 
When the goods delivered are in kind with those sold, no action 
lies for failure in quality : Lleadley v. House, 32 Vermont 179 ; 
Winsor v. Lombai'd, 18 Pick. ; Hyatt v. Boyle, 5 Gill & John- 
son 110 ; *Sands v. Taylor, 5 Johns. 395 ; *Fraley v. Bispham, 
10 Barr 320 ; Towell v. Gatewood, 2 Scammon 22 ; Carly v. 
Wilkins, 6 Barbour 557 ; *Carson v. Baillie, 7 Harris 375 ; *Lord 
V. Grow, 3 Wright 88. No implied warranty of quality or title 
in the sale of goods : Hall v. Condor, 38 Eng. L. & Eq. Rep. 
253 ; Howland v. Doyle, 5 Rhode Island 33 ; Springwell v. 
Allen, Aleyn 91 ; Early v. Garrett, 9 B. & C. 932 ; Kintrea v. 
Preston, 37 Eng. L. & Eq. 557. The law, however, is other- 
wise in this country, and that in the sale of a chattel there is 
an implied warranty of title : *Hoe v. Sanborn, 21 New York 
552; Sherman v. The Transportation Co., 31 Vermont 162; 
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*Charmley v. Dulles, 8 W. & S. 353 ; Dresser v. Ainsworth, 9 
Barbour 619; Williamson v. Sammons, 34 Alabama 691 ; Tip- 
ton V. Triplett, 1 Met. 570 ; Defreeze v. Trumper, 1 Johnson 
204 ; Chancellor v. Wiggins, 4 B. Monroe 251 ; Hopkins v. 
Grinnell, 28 Barbour 533 ; Wood v. Covin, 1 Head. 506 ; Heer- 
mance v. Vernoy, 6 John. 5 ; Smith v. Fairbanks, 7 Foster 521 ; 
Vibbard v. Johnson, 19 Johnson 79 ; Case v. Hall, 24 Wendell 
102. No implied warranty as to quality on the sale of goods : 
*Jackson v. Wetherill, 7 S. & R. 480 ; *McFarland v. Newman, 
9 Watts 55 ; *Wetherill v. Neilson, 8 Harris 448 ; *Jennings r. 
Gratz, 3 Rawle 168 ; *Kirk v. Nice, 2 Watts 367 ; *Sexseas v. 
Woods, 2 Gaines 48 ; *Holden v. Dakin, 4 Johns. 421 ; *Swett 
V. Colgate, 20 Johns. 196 ; *Moses v. Mead, 1 Denio 378 ; *Con- 
ner v. Henderson, 13 Mass. 319 ; Hotchkiss v. Gage, 26 Barb. 
141 ; Lamb v. Crafts, 12 Met. 353 ; Reed v. Wood, 9 Vermont 
288 ; Dean v. Mason, 4 Conn. 432 ; Bartholomew v. Bushnell. 
20 Conn. 271 ; Jones v. Mauray, 3 Monroe 83 ; Stone v. Denny, 
4 Met. 154 ; Mixer v. Coburn, 4 Met. 559 ; Taymon v. Michell, 
1 Maryland ch. dec. 496 ; Kingsbury v. Taylor, 29 Maine 408 ; 
Stevens v. Smith, 21 Vermont 90 ; Humphrey v. Coleman, 2 
Blackf. 508 ; Helm v. Shackelford, 4 Randolph 5 ; Otis v. Ald- 
erson, 10 Smedes & Marshall 476 ; Erwin v. Maxwell, 3 Mur- 
phy 241 ; Perry v. Aaron, 1 Johns. 129 ; Hyatt v. Boyle, 5 
Gill & John. 110 ; Johnson v. Cope, 3 Harr. 6c Johnson 89 ; 
Stewart v. Dougherty, 6 Dana 479; Beard v. Matthews, 6 
Dana 129 ; *Eagan v. Call, 10 Casey 236 ; *Weimer v. Clemants, 

1 Wright 147; Mason ». Ghappell, 15 Grattan 572; Joiliffe v. 
Collins, 21 Missouri 338; Joslin v. Caughlin 26 Mississippi 
134. ^Parkinson v. Lee, 2 East 314; Laneuville v. Nourse, 
3- Camp, 351; Bluett v. Osborn, 1 Starkie, 384; Gray v. 
Coxe, 4 B. & C. 108. Warranty implied of quality: Bar- 
nard V. Yates, 1 Nott & McCord, 142; Rose v. Beattie, 

2 Nott & McCord 539. Warranty is not implied when the 
goods might have been inspected and the defect was discovera- 
ble : Carnahan v. Gould, 1 Bailey 179. The same when the pur- 
chaser knows of the defect: Wood v. Ashee, 1 Strobhart 407. 
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In Louisiana it is otherwise and the civil law is adopted to its 
fullest extent: Melancon v. Robichaux, 17 Louisiana 101; Me- 
lander v. Price, 3 Annual Rep. 4; Huntington v. Lowe, 3 
Annual R. 377. Warranty implied of quality when the purchase 
is made for a particular j^urpose and the vendor has knowledge 
at the time of the purchase of the use to which the article is 
to be put : *Williamson v. Allison, 2 East 446 ; *Jones v. Bright, 

5 Ring. 533 ; Brown v. Edgington, 40 E. G. L. 601 ; 2 M. A- G. 
279; Beals v. Olmstead, 24 Vermont 114. Contra, where it is 
not shown that the vendor had knowledge of the object or 
purpose for which it was bought: Burns v. Fletcher, 2 Carter 
373. Restrictions on this doctrine: Chanter v. Hopkins, 4 M. 

6 W. 379 ; Olivant v. Bailey, 5 Q. B. 288 ; Garnac v. Warraner, 
1 C. B. 356; Mason i). Chappell, 15 Gratton 572. Warranty 
of quality, not implied, except in an executory contract, and 
then it is considered to be only an implied undertaking, 
entering into and forming a part of it : *Hoe v. Sanborn, 21 
New York 552; *Rogers v. Niles, 11 Ohio 48; Mason v. 
Campbell, 15 Grattan 572; Prentice v. Dyke, 6 Duer 220; 
Ploward v. Hoey, 23 Wendell 350 ; Barr v. Gibson, 3 M. &: W. 
389; Barnby v. Ballett, 16 M. & W. 644; Keates v. Cadag-an, 
10 G. B. 591; Misner v. Granger, 4 Gilman 69; Getty v. 
Roundtree, 2 Chandler 28 ; Brown v. Murphy, 31 Mississippi 
91 ; Gardner v. Gray, 4 Camp 144. The hability of the vendor, 
that the thing shall answer the purpose for which it was pur- 
chased,is confined to those cases where the contract is executory, 
and not to executed sales : Kingsbury v. Taylor, 21 Vermont 90 ; 
Humphreys v. Gomtine, 8 Blackford 508; *Emmerson v. 
Brigham, 10 Mass. 197; Howell v. Cowells, 6 Grattan 393; 
Dickson v. Jordan, 11 Iredell 166; Owens v. Dunbar, 12 Irish 
Law Rep. 304 ; Dickson v. Zizinia, 10 C. B. 602 ; Burnby v. 
Bollett, 16 M. & W. 604; Port Carbon Iron Co. v. Gross, 18 
P. F. Smith 149; 16 P. F. Smith 340; Osborn v. Hart, 23 Law- 
times R. N. S., decided in the Exchecper 11 January, 1871. 
Manufacturer of goods, or one who leads purchasers to believe 
that he made them, is under greater responsil3ility than the mer- 
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chant or shopkeeper engaged in the business of buying and sell- 
ing: *Jones V. Bright, 5 Bing. 533 ; Brown v. Edgington, 40 E. G. 
L. 601; *Eagan v. Call, 10 Casey 236; Beers v. Williams, 16 
Illinois 69; Bird v. Mayer, 8 Wisconsin 362; Page v. Ford, 12 
Indiana 46 ; Getty v. Roundtree, 2 Chandler 28 ; Walton v. 
Gady, 1 Wisconsin 420 ; *Hoe v. Sanborn, 21 New York 562 ; 
■Overton v. Phelan, 2 Head 446 ; *Wright v. Barnes, 14 Conn. 
518; Kellogg v. Denslow, 14 Conn. 411; *Rodgers v. Niles, 11 
Ohio 48. 

There is no implied warranty of quality in the sale of provis- 
ions in the course of commercial transactions ; Windsor v. 
Lombard, 18 Pick. 57 ; Hart v. Wright, 17 Wend. 267 ; *Waring 
V. Mason, 18 Wend. 425 ; *Moses v. Mead, 1 Denio 378 ; Hy- 
land V. Sherman, 2 E. D. Smith 234 ; *Hoe v. Sanborn, 21 N. 
Y. 552 ; *Van Bracklin v. Fonda, 12 John. 468 ; *Emmerson v. 
Brigham, 10 Mass. 197 ; Goldrich v. Ryan, 2 E. D. Smith 324 ; 
Burnby v. Bollett, 16 M. & W. 644'. Warranty implied when 
contract is executory and there is no opportunity given for 
inspecting or examining the article ; Gallagher v. Waring, 9 
Wend. 20. Contra . Where the sale is executed : Dickson v. 
Zizinia, 10 G. B. 602 ; Dickson v. Gay, 7 Allen 29 ; Fish v. 
Roseberry, 22 Illinois 288. General usage or custom may con- 
trol : Summer v. Tyson, 20 N. H. 384 ; Snowden v. Warder, 
3 Rawle 101. Contra. Coxe v. Heisley, 7 Harris 245 ; 
*Wetherill v. Neilson, 8 Harris 448 ; Thompson v. Ashton, 14 
Johns 317 ; Byrne v. Dord, 1 Selden 95. When impHed con- 
dition that the article shall be good and merchantable : *Rogers 
V. Niles, 11 Ohio 48 ; Fish v. Rosebury, 22 Illinois 288 ; Misner 
V. Granger, 4 Gilman 69 ; Babcock v. Trice, 18 Illinois 420 ; 
Brantly v. Thomas, 22 Texas 270. Vendee without the con- 
sent of the vendor cannot disaffirm the sale and return the 
goods for breach of warranty : *Kase v. John, 10 Watts 109 ; 
Voorhees v. Earl, 2 Hill 288 ; Gary v. Gruman, 4 Hill 526 ; 
*Thornton v. Wynn, 12 Wheaton 193 ; Mondel v. Steel, 8 M. & 
W. 858 ; Street v. Blay, 2 B. & A. 456 ; Gompertz v. Denton, 
1 Gr. & M. 267 ; Pateshall v. Trantor, 3 Ad. & E. 103 ; Young 
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V. Cole, 3 Bing. N. G. 724. No particular words or language 
necessary to be used for warranting of quality : Morrill v. Wal- 
lace, 9 N. H. Ill ; Reed v. Hastings, 61 Illinois R. 266 ; Ayre 
V. Parke, 3 HaAvke 359 ; Taggart v. Blackweller, 4 Iredell 238 ; 
*Roberts v. Morgan, 2 Cowen 438 ; Garly v Wilkins, 6 Barbour ; 
Kinley v. Fitzpatrick, 4 Howard, Miss. 49 ; McGregor v. Prime, 
9 Yerger 74 ; Ervin w. Maxwell, 3 Murphy 241 ; Baum D. 
Stevens, 2 Iredell 411 ; *Tuttle v. Brown, 4 Gray 457 ; Buck- 
man V. Haney, 6 Eng. G. L. 339 ; Brooks v. Dellahanty, 8 Porter- 
134 ; Bradford v. Bush, 10 Alabama 386 ; Henson v. King, 3 
Jones N. G. 419 ; *Ghapman v. Murch, 19 Johns. 290 ; Starnes 
V. Erwin, 10 Iredell 226 ; Rogers ». Ackerman, 22 Barb. 134 ; 
Hillman v. Wilcox, 30 Maine 170 ; Beals v. Olmstead, 24 Ver- 
mont 114 ; Watson v. Roe, 16 Vermont 525 ; Foster v. Gald- 
well, 18 Vermont 176 ; Otts v. Alderson, 10 Smedes & Marshall 
539 ; Barnett v. Stanton, 2 Alabama 189 ; Williams v. Gannon, 
9 Alabama 348 ; Kause v. Fort, 4 Blackford 293 ; *Duffee v.. 
Mason, 8 Gowen 25 ; *McFarland v. Newman, 9 Watts 55 ;, 
Hopkins v. Tangueray, 15 G. B. 130 ; Blakeman v. McKay, 1 
Hilton 266 ; Humphreys v. Gomline, 8 Blackford 508 ; *Whit- 
ney v. Sutton, 10 Wend. 411 ; Taymouth v. Mitchell, 1 Mary- 
land Gh. 496; *Gook v. Mosely, 13 Wend. 277. What is 
mere matter of representation : Budd v. Fairmaner, 21 E. G.. 
L. 439; 8 Bing. 48; S. G. 24 E. G. L. 462; 5 G. 6c P. 78; 
Powell V. Horton, 29 E. G. L. 710 ; Power v. Barham, 31 E. G. 
L. 216 ; Gower v. Vondedelzin, 32 E. G. L. 331 ; Richards v. 
Hayward, 40 E. G. L. 750 ; Hawkins v. Berry, 5 Gillman 56 ;, 
Tyre v. Gausey, 4 Harrington 425 ; *Oneida Manf. Go. v. Law- 
rence, 4 Gowen 440 ; Morreh v. Wallace, 9 N. H. Ill ; Enders 
V. Scott, 11 Illinois 35; Reed v. Hastings, 61 Illinois 266;. 
Adams v. Johnson, 15 Illinois 335. Implied warranty that the 
article is fit for the purpose for which it is purchased : *Bluett 
V. Osborne, 1 Starkie 384 ; and that it is such an article as was 
contracted for : Prosser v. Hooper, 4 E. G. L. 509. In a con- 
tract for manufactured goods it is implied that the goods shall 
be merchantable : *Jones v. Bright, 5 Bing. 533 ; *Laing v.. 
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Fidgeon, 6 Taunt. 108. When goods sold are defective in 
quality, and are used or consumed without notice of the defect 
to the vendor, no recovery can be had for such defect : Hop- 
kins V. Appleby, 2 Eng. C. L. 183 ; 1 Starkie 477. On the sale 
of goods invoiced of a certain description, v\rarranty is implied 
that they answer the mercantile description of the article : 
♦Bridge v. Wain, 2 Eng. G. L. 192 ; Power v. Barham, 31 Eng. 
Com. L. 216 ; 32 Eng. C. L. 654 ; *Shepherd v. Kain, 7 Eng. C. 
L. 82. Where warranty is express, none is implied or extended 
beyond the terms of the agreement or contract of sale : Budd 
V. Fairmaner, 21 Eng. G. L. 439 ; 8 Bing. 48 ; S. G. 24 Eng. G. 
L. 462 ; 5 G. & P. 78. Where a contract is entered into for 
the purchase of goods of S. & Go., and S. & Go. were engaged in 
the making of such goods, in construing the contract it was held 
to mean that the goods should be of their manufacture : Powell 
V. Horton, 29 Eng. G. L. 710 ; 2 B. N. G. 668 ; and evidence is 
admissible to show the meaning of that language in market ; ib. 

Where warranty is qualified: *Wood ;;. Smith, 19 Eng. G. 
L. 399 ; 4 G. & P. 45 ; Jones v. Cowley, 10 Eng. G. L. 653 ; 4 
B. & G. 445 ; *Margetson v. Wright, 20 Eng. G. L. 269 ; 7 
Bing. 603 ; S. G. 21 Eng. C. L. 617 ; Goldherd v. Puncheon, 16 
Eng. G. L. 65 ; 2 D. & R. 210. The purchaser of goods, by 
sample, has a right to inspect the whole in bulk at any proper 
and convenient time : Lorymer v. Smith, 8 Eng. G. L. 1 ; IB. 
& G. 1 ; and if vendor refuses to show it the purchaser may 
rescind the contract ; ib. The purchaser has a right to see 
that the bulk corresponds with the sample before payment 
of the price : Pettit v. Mitchell, 41 Eng. G. L. 233 ; 1 G. & M. 424. 

In the case of the sale of a horse with general warranty 
of soundness, an infirmity which renders him unfit for present 
use and convenience is an unsoundness ; and it is not essential 
that the infirmity should be of a permanent nature : Elton v. 
Jordon, 2 Eng. G. L. 56 ; 1 Stark 127. Grib-biting is no such 
unsoundness as to entitle the purchaser, who has bought under a 
general warranty, to maintain an action for the breach of it 
upon this fault only : Bronnenburgh v. Haycock, 3 Eng. G. L. 
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247 ; 1 Holt 630. Roaring constitutes unsoundness : Onslow v. 
Eames, 3 Eng. C. L. 326; 2 Stark 81. Warranty: "To be 
sold, a black gelding, five years old ; has been constantly 
driven in the plow — warranted." Held that the warranty 
applied to soundness only : Richardson v. Brown, 8 Eng. C. L. 
640; 1 Bing. 344. A cough, unless ^ro^ed to be of quite a 
temporary nature, is an unsoundness: Shellito v. Claridge, 18 
Eng. C. L. 719; 2 Chitty 425. Bone spavin in the hock,, is 
unsoundness and, therefore, is a breach of warranty of unsound- 
ness, whether it produces lameness apparent at the time of the 
warranty or not, and though it may not produce lameness for 
years after: Watson v. Denton, 32 Eng. C. L. 512; 7 C. tV; P. 
85. Letters passing between the vendor and vendee, in which 
the vendee writes, "You well remember that you represented 
the horse to me as a five year old," to which the vendor 
rephed, "The horse is as I represented," are sufficient evidence 
for a jury to infer that a warrrnty was given at the time of sale ; 
and it is not necessary to give other proof of what actually 
passed when the contract was made: Salman v. Ward, 12 Eng. 
C. L. 533; 2 C. & P. 211. Soundness, or unsoundnes of a 
horse, is a question peculiarly fit for the consideration of the 
jury: Lewis v. Peake, 2 Eng. C. L. 303; 7 Tann. 154. The 
meaning of the word "sound" is, that the horse is free from 
disease, at the time he is warranted to be sound: Joiliff v. 
Bendell, 21 Eng. C. L. 716 ; 1 R. c*.- M. 136 ; Kiddell v. Barnai-d, 
41 Eng. G. L. 162; 1 C. & M. 291. When defects are apparent 
at the time of the warranty, they are not included in the war- 
ranty: *Margetson v. Wright, 20 Eng. C. L. 269; 7 Bing. 603; 
Freeman v. Baker, 24 Eng. C. L. 663 ; 5 G. & P. 475. Where 
a horse is warranted sound, at the time of the contract, and 
he afterwards becomes lame from the effects of splint, which 
could be seen at the time of the sale, the warranty is broken': 
21 Eng. G. L. 617; 8 Bing. 454. Warranty may be limited as 
to time: *Margetson v. Wright, 20 Eng. G. L. 269; 7 Bing 603; 
Bywater v. Richardson, 28 Eng. C. L. 246; 1 A. & E. 508. 
Where warranty is express, the party injured may maintain his 
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suit on the warranty, without notice or return of the article : 
Poulton V. Lattimar, 17 Eng. G. L. 122; 9 B. & C. 108; *Kase 
V. John, 10 Watts 109; *Thornton v. Wynn, 12 Wheaton 193. 
The purchaser of a horse warranted sound, may recover 
for breach of warranty, though he never returned him, and 
though he did not inform the vendor of the unsoundness for 
several months after the discovery of such unsoundness : 
Pateshall v. Tranter, 30 Eng. C. L. 69 ; 3 A. & E. 103. A person 
who has purchased a horse, warranted sound, sold it and then 
repurchased it, cannot, on discovering that the horse was 
unsound when first sold, require the original vendor to take it 
bacli again ; nor can he, by reason of the unsoundness, resist 
an action, by such vendor, for the price ; but he may give the 
the breach of warranty in evidence in reduction of damages ; 
Street v Blay, 22 Eng. C. L. 193 ; Parson v Sexton, 56 Eng. G. 
L. 897 ; 4 G. B. 899. In an action for breach of warranty of a 
horse, the plaintiff cannot recover as special damage the loss of 
a bargain for resale of the horse, though the contract of resale 
at a profit had been actually completed before the unsoundness 
was discovered: Glare v. Maynard, 33 Eng. G. L. 282; 6 A. & 
D. 519. Where a horse is warranted sound, the plaintiff can- 
not recover in an action on that warranty, unless he show that 
the horse was unsound at the time of the sale; and mere 
defective formation, not producing lameness at that time, is not 
an unsoundness within the meaning of the warranty : Bailey 
V. Forest, 61 Eng. C. L. 129; 2 G. & K. 131. Where A sent a 
horse to Tattersall's, for sale at a public auction, where he was 
to be sold without warranty ; on the day prior to the intended 
sale, meeting B at the stable, and seeing him in the act of ex- 
amining the horse's legs, A said, " You have nothing to look 
for; I assure you he is perfectly sound in every respect," 
whereupon B replied, "If you say so, I am perfectly satisfied." 
And upon the faith of the representation so made to him by A, 
which was admitted to have been made in good faith, became 
the purchaser. Held that there was no evidence of warranty 
to go to the jury — the representations made by A on the day 
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preceding the auction forming no part of the contract of sale ; 
Hopkins v. Tangueray, 80 Eng. C. L. 129 ; 15 C. B. 130. 

In an action for breach of warranty on the sale of goods 
upon a written contract, parol evidence is not admissible to 
show that the seUer's agent at the time of the sale represented 
the goods to be of a particular quality : Harnor v. Groves, 80 
Eng. C. L. 667 ; 15 G. B. 667. The vendee of goods who has 
used or sold a portion of them, after he has discovered that they 
do not answer the contract, cannot repudiate the contract and 
recover back the price; ih. Upon a contract for the sale of goods 
with a particular express warranty, the court will not extend such 
warranty by implication : Dickson v. Zizinia, 70 Eng. C. L. 600 ; 
10 G. B. 602. Where a party buys a specific cargo of goods 
expected by a particular ship, and which are warranted to be 
of a particular quality, he has a right, on the arrival of the 
ship, to inspect such cargo before it is delivered to him, in order 
to ascertain whether the warranty has been complied -with, and 
if it have not, he may reject the cargo altogether. But if the 
cargo has once been delivered to him, he has no right to return 
it on the ground that it does not correspond with the warranty : 
Toulmin v. Hedley, 61 Eng. G. L. 155 ; 2 G. & K. 157. 

If, after a sale by sample, at a specific price, goods of an in- 
ferior quality be supplied, the vendor cannot recover more than 
the actual value : Germaine v. Burton, 3 Eng. G. L. 581 ; 3 
Stark. 32. But before inferiority can be shown, notice must 
have been given to vendor : Gronning v. Mendham, 2 Eng. G. 
L. 104 ; 1 Stark. 257. 

The buyer of a parcel of wheat by sample has a right to in- 
spect the \\'hole in bulk, at any proper and convenient time ; 
and if the seller refuses to show it, the buyer may rescind the 
contract: Lorymer v. Smith, 8 Eng. G. L. 1 ; 1 B. & G. 1. 

Upon a sale of specific goods, with a warranty that they ai'e 
equal to sample, the vendee cannot, it seems, refuse to receive 
them on the ground that they do not correspond with the sam- 
ple, unless there be an express condition to that effect, but 
must resort to a cross action or rely on the non-correspond- 
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ence with the sample as a ground for reduction of damages : 
Dawson v. Gollis, 70 Eng. G. L. 522 ; 10 G. B. 523. 

A bought and sold note of " Skirvings Swedes," imports a 
warranty that the seed is turnip seed of that particular descrip- 
tion ; and a verbal representation that another parcel is of the 
same stock is evidence of a warranty to that effect : Allen r'. 
Lake, 83 Eng. G. L. 560 ; 18 Queen's Bench 560. 

Where one procures discount of a bill on the credit of a par- 
ticular name, he warrants the genuineness of that signature, 
though he refused to endorse : Gurney v. Wormasley, 82 Eng. 
C. L. 132 ; 4 E. & B. 133. 

An action on the case may be sustained for the breach of a 
warranty without evidence of fraud on the part of the defend- 
ant : *Winiamson v. AlHson, 2 East. 446 ; *Jones v. Bright, 5 
Bing. 533 ; Schuhardt v. Allen, 1 Wallace 359. The action of 
assumpsit was originally an action on the case, and a complaint 
laid in tort was supported by evidence of a mere breach of 
contract : Mahuring v. Harding, 8 Foster 128 ; Grocker v. 
Wilhard, 8 Foster 128; Hillman v. Wilcox, 30 Maine 170; 
*Stuart V. Wilkins, 1 Douglas 18. It seems, from authority, 
that in England as well as in this country, that an action on the 
case can be maintained for the breach of a warranty without 
proving that the defendant had knowledge of the false war- 
ranty when it was given : Hillman v. Wilcox, 30 Maine 170 ; 
Tyre v. Carsey, 4 Harrington 428 ; McLeod v. Tatt, 1 Howard 
Miss. R.; Osgood v. Lewis, 2 Harris & Gill 495 ; House v. Fort, 
4 Blackford 293 ; Trim v. Gochran, 8 Grattan 442 ; Lassiter v. 
Ward, 11 Iredell 443 ; Beeman v. Buck, 3 Vermont 53 ; West 
V. Emery, 17 Vermont 584 ; Vail v. Strong, 10 Vermont 457 ; 
Bartholomew v. Bushneh, 20 Gonn. 271 ; Blanton v. Hall, 4 
Jones, N. G., 532 ; Van Leer v, Earle, 2 Gasey 277. The gist 
of the action is the contract, and the charge of fraud mere sur- 
plusage, and if fraud is alleged, it need not be proved : Booth 
V. Northrop, 27 Gonn. 325 ; Schuhardt v. Allen, 1 Wallace 359. 

An offer to warrant, at the inception of a bargain for sale, 
enters into the contract, and, although not concluded until 
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some days after, forms part of it: Wilmot v. Hurd, 11 Wend. 
585 ; *Falconer v. Smith, 6 Harris 130 ; Bannerman v. White, 
10 Com. Bench 844, 860. But if the contract is consummated 
by putting it in writing, and the warranty is not incorporated 
with it, then all that was said in regard to warranty is excluded 
on the presumption that it was abandoned by the parties at the 
time when the contract was put in writing, and the vendee is 
precluded, under the rule that parol evidence cannot be given 
to modify the contract, from relying on the warranty : Van 
Ostrand v. Reed, 1 Wend. 424 ; Mumford v. McPherson, 1 
Johns. 417 ; Reed v. Wood, 9 Vermont 288 ; Dean v. Mason, 
4 Conn. 432 ; Bush v. Bradford, 15 Alabama 317 ; Cain ■;;. Old, 
2 B. & G. 627; Lamb v. Crafts, 12 Met. 353; McClure v. 
Jeffrey, 8 Indiana 79 ; Horner v. Groves, 80 Eng. G. L. 667 ; 
15 C B. 667. 

An agent with general power, or authority to make sales of 
goods, has an implied authority to warrant, and this implied 
authority cannot be repelled by evidence that the authority to 
warrant was not given : LeRoy v. Beard,' 8 Howard 451. 

The measure of damages for breach of contracts in the sale 
of chattels, is what the purchaser has lost by the breach, and 
usually this loss is what makes up in value the difference be- 
tween the value of the article in its sound state and its worth 
in an unsound state : Smethurst v. Woolston, 5 W. & S. 106 ; 
Gothers v. Keever, 4 Barr 168 ; Blanchard v. Ely, 21 Wend. 342. 

Where the vendor of an article agrees, that if the vendee will 
receive the article on the terms of the contract, he will hold 
himself to be responsible for the damages which the vendee 
may sustain, on account of effects not apparent or discoverable 
on inspection at the time of the sale, and such agreement is 
assented to by the vendee upon his receiving the article into 
his possession, then the sale is executed, and the only remedy 
for a breach of such agreement is in assumpsit founded upon 
the agreement of warranty. The contract of sale is one thing 
and the contract of warranty, that the thing sold shall answer 
the particular description given to it, is another and separate 
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agreement, having only the contract of sale for the consideration 
of the warranty to support an action for the breach of such 
warranty ; and the law applicable to the proof of contracts in 
general governs also in making proof of the contract of war- 
ranty through the usual means afforded in proceedings at law, 
in the trial of causes for the non-performance of contracts of 
any sort. And as warranty is simply an insurance or guaranty 
made at the same time of and as a part of the contract of sale, 
and if, before passing title to the thing sold, it turns out to be 
different from what it is warranted to be, the vendee may refuse 
to take it, or, having accepted it, rely on the warranty for 
indemnity, or defend against the payment of the price by 
asserting the warranty in reduction of damages. In many cases 
the circumstances of a party selling a particular thing by its 
proper description has been called a warranty, and on failure 
of its answering such description, a breach of warranty, when 
it is no more than the non-fulfillment of a contract which a 
party has engaged to perform, and for this reason the purchaser 
is not bound to accept the thing, but having accepted the thing, 
and it turns out different from what it was described to be, no 
action lies as for a breach of warranty. 

The principal cases referred to are published at large and in 
general refer to each other. An asterisk (*) annexed to a 
reference shows that the case is reported in full in this book. 
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EASTER TERM 1. JAC. 1. IN C. S. 

2 CROKE'S REPORTS— JAMES I. p. 4. 



Chandelor v. Lopus. 

In the Exchequer Chamber. 

Trespass on the case for selling a jewel, affirming it to be a bezar stone, 
ubi revera, it was not a bezar stone. Will not lie unless it be alleged that 
the defendant knew it was not a bezar, or that he warranted it was a bezar. 

Action upon the case. Whereas the defendant, being a gold- 
smith, and having skill in jewels and precious stones, had a 
stone which he affirmed to Lopus to be a bezar stone, and sold 
it to him for one hundred pounds ; vhi revera, it was not a 
bezar stone : the defendant pleaded not guilty and verdict was 
given and judgment entered for the plaintiff, in the Kings' 
Bench. 

But error was thereof brought in the Exchequer Chamber, 
because the declaration contains not matter sufficient to charge 
the defendant, viz : that he warranted it to be a bezar stone, 
or that he knew that it was not a bezar stone ; for it may be he 
himself was ignorant whether it were a bezar stone or not. 
4 
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And all the Justices and Barons (except Anderson) held that 
for this cause it was error ; for the bare affirmation that it was 
a bezar stone, without warranting it to be so, is no cause of ac- 
tion ; and, though he knew it to be no bezar stone, it is not 
material, for every one in selling his wares will affirm that his 
wares are good, or the horse which he sells is sound ; yet if he 
does not warrant them to be so, it is no cause of action, and 
the warranty ought to be made at the same time of the sale : 
as F. N. B. 94 c & 98 b ; 5 Hen. 7 pi, 41 ; 9 Hen. 6 pi. 53 ; 12 
Hen. 4 pi. 1 ; 42 Ass. 8 ; 7 Hen. 4 pi. 15. Wherefore, foras- 
much as no warranty is alleged, they held the declaration to be 
ill. Anderson to the contrary : for the deceit in selling it as a 
bezar, whereas it was not so, is cause of action. But, notwith- 
standing, it was adjudged to be no cause, and the judgment 
was reversed. 



MICHAELMAS TERM 5. JAC. 1. IN B. R. & C. S. 

2 CROKE'S REPORTS— JAMES I. p. 196. 



Roswel V. Yaughan. 

Hilary Term 4. Jac. i. Roll — In the Exchequer. 

An action of deceit will not lie against a person for falsely affirming that he 
was incumbent of such a vicarage, and had a right to the tithes, and afterwards 
selling them, although the vendees lost the tithes thus purchased by their being 
taken by the lawful incumbent, for the seller could not have them without 
title, and the buyer is at his peril. ^ 

Action on the case in the nature of deceit. Whereas, on the 
ninth of June, 35, Eliz. Queen Elizabeth was seized in fee of 
the advowson of the Vicarage of SouthstoJce, whereto the tithes 
in Southstoke appertained, to which vicarage the defendant, on 
the ninth of June, 35 Eliz., affirmed that he was lawful incmii- 
bent, and had right to the tithes from the death of Thomas 
Vaughan, the incumbent, whereupon the plaintiff, 16th June, 
35 Eliz., having communication with the defendant about his 
buymg of the defendant the tithes appertaining to the said 
vicarage, after the death of the said Thomas Vaughan, (who 
died 16th April, 35 Eliz.,) until Michaelmas following; that the 
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defendant adtunc sciens that he had not any right or interest to 
the tithes, whereas he never was instituted and inducted, but 
that they appertained to Evan Thomas, sold them to the plain- 
tiff for thirty pounds, /also et deceptive, and alleges in facto that 
Evan Thomas was presented, admitted, instituted and inducted 
to that vicarage on the last day of August, 35 Eliz., and took 
the tithes, and so the plaintiff lost them. 

The defendant pleads not guilty ; and found against him. 
And it was now moved, in arrest of judgment, that the action 
lay not, for an action in the nature of deceit lies not where one 
sells a thing which he hath not any property in, and although 
he took upon him, in discourse, that he was an owner, and had 
right to sell, unless he warrants that the other should enjoy it 
accordingly, (such warranty ought to be at the time of the sale,) 
it is not good ; but here is not any warranty nor affirmance at 
the time of the sale that he had any right or title to sell, for his 
affirmance that he was vicar, and had a right to sell, was upon 
the ninth of June, and the sale was 16th June after, and in 
proof hereof he relied upon 5 Hen. 7 pi. 41 ; 9 Hen. 7 pi. 21 ; 
and Ghandlor v. Lopus, 2 Groke 4. 

Tanfield, Chief Baron, and Altham, were of that opinion. 
But if a man sell victuals which is corrupt, without warranty, 
an action lies, because it is against the Commonwealth : as 9 
Hen. 6 pi. 53 ; 7 Hen. 4 pi. 15 ; and 11 Edw. 4 pi. 6. And 
although the Booh of Assise, 42 Ass. pi. 8, was objected where 
one took goods from another and sold them, and the owner 
retook them, that an action upon the case was brought in 
nature of deceit for this falsity in sale mthout any warranty. 
Tanfield thereto answered that the said book is not adjudged, 
but the party admits it and takes issue ; yet if it were allowed 
to be law, it is because he there had possession by tort, and so 
had colour in show to be owner, and he was deceived by buy- 
ing of him who had only gained a tortious possession, and 
although he had not any right yet every one took cognizance of 
him as owner, and he himself knew that he was not right 
owner, which is the reason that the action is maintainable ; 
but here he had not any possession, and it is no more than if 
one should sell lands wherein another is in possession, or a 
horse whereof another is possessed, without covenant or war- 
ranty for the enjoyment, it is at the peril of him who buys, and 
not reason he should have an action by the law where he did 
not provide for himself. Wherefore it was adjudged for the 
defendant. 
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HILARY TERM 15 J A C. 1. IN B. R 

2 CROKE'S REPORTS— JAMES I. p. 468. 



Southern v. How. 

A merchant consigns jewels to h\s factor to sell; 'Cat factor procures an agent 
to dispose of them, and receives from him the net proceeds of the sale. The 
purchaser, afterwards discovering that the jewels are counterfeit, arrests the 
agent, and recovers back the purchase money. An action will not lie by the 
agent against the merchant, although the agent was ignorant of the fraud when 
he made the sale, especially if the jury do not find that the merchant directed the 
factor to employ the agent ox ordered him to concede the fact of the jewels being 
counterfeit. 

Action on the case. The plaintiff declares, that the defend- 
ant, being possessed of divers goods, viz: of three counterfeit 
jewels, and having factors in Barhary, and knowing that the 
plaintiff was beyond the seas, acquainted his factor therewith, 
and commanded him to conceal the counterfeiting thereof, and 
directed him to the plaintiff, being there ; that the factor came 
to the plaintiff and entreated him to sell those jewels for him, 
telling him they were good jewels ; and hereupon the plaintiff, 
not knowing that they were counterfeit, sold the jewels, being 
of the value of one hundred pounds, to the King of Barbary, 
for eight hundred pounds, and delivered the money to the fac- 
tor, who delivered it over to his master; that the King of 
Bdi-bary afterwards finding they were counterfeit, committed 
the plaintiff to prison until he repaid to the said King the eight 
hundred pounds; that afterwards the plaintiff requested the 
defendant to pay back to him the said eight hundred pounds, 
and he refused so to do. 

The defendant pleaded the general issue, and the jury upon 
a special verdict, found all this matter, excepting that the 
defendant had directed his factor to the plaintiff, and that the 
defendant had commanded his factor not to discover that the 
jewels were counterfeit. 

It was argued for the plaintiff, first, that when one is party to 
a fraud, all which follows by reason of that fraud, shall be said 
as done by him, and here the defendant is the first actor in this 
fraud ; first, by his knowing that they were counterfeit ; and 
secondly, by sending his factor and selling them in Barbary. 
And to that purpose were cited Sanders' case (Plowd. 473) of 
the poisoned apple, and Gore's case. (9 Co. 811 b.) That in 
this case it is a deceit, although there be not any warranty, as 
in *Ghandlor v. Lopus, adjudged in this court (2 Groke 4) where 
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one sells a bezar stone, sciens that it was counterfeit, and he did 
not warrant it; yet because that it was " sciens," the plaintiff 
had judgment. 

!■ Secondly. It was argued that although the jury had not 
found all the matter contained in the declaration, yet as they 
had found matter sufficient, the plaintiff shall recover. And to 
that purpose were cited Bridges' case (Dyer 75) and Sydenham 
V. Man in this court (2 Cro. 407) where words were, " If Sir 
John Sydenham could have his will, he would kill," &c.; and 
the jury find that he spake these words: "I think in my con- 
science if Sir John" &c., and it was there adjudged, that 
although the verdict be different, yet because the matter in the 
verdict was sufficient, the plaintiff should recover ; so here, &c. 

It was argued to the contrary for the defendant, that the 
finding in the verdict is so material a variance, that there re- 
mains no matter sufficient in the declaration to maintain the 
action. 

First. They cannot be said to be counterfeit jewels, because 
it is confessed by the plaintiff, and so found by the jury, that 
they were of the value of a hundred pounds, which is compe- 
tent value for good jewels; and the value of a jewel consists 
in the estimation of him who will buy it ; and to that purpose 
was cited Dampat v. Sympson. Gro. Eliz. 520. 

Secondly. Because there was not in this case any warranty 
made to the plaintiff that it was a good jewel, as 11 Edw. 4 pi. 
6 ; 7 Hen. 4 ; 13 Hen. 4 1. 

Thirdly. The deceit done to the plaintiff is charged to be 
done by his servant; and the jury find that the master did not 
command the servant to conceal them to be counterfeit, and 
then by his general power to sell, the master shall not be 
chained if the servant exceed his power. Vide 9 Hen. 6, 33 
and Dr. and St. 137. 

Fourthly. The servant had but a power given him from his 
master to sell, which power he cannot assign over to any 
other. Therefore, for these material variances, an action upon 
the case, being an action founded upon the truth of his case, 
which, if it fail, the action must also perish, he conceived the 
action was not maintainable. 

And to that opinion the justices inchned, and principally for 
the third reason. 

In Trinity Term, 16 Jac. 1, it was argued again by Davenport 
Jor the plaintiff, who answered to that objection, that the master 
ought to be responsible for the sale by the servant. And he 
said, that as the fraud in the master was general, and his direc- 
tion for the sale thereof, so he shall be answerable for the 
damt^es which any particular person hath thereby ; and com- 
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pared it to the case of 27 Hen. 8 pi. 22 of a nuisance in a 
highway ; and that what is done by the servant, the master 
shall not avoid, appears 9 Hen. 6 pi. 53; and 11 Edw. 4 6 
Long Quinto; 5 Edw. pi. 17 ; Dyer 238. In this case also, the 
master's receipt of the money for the jewels, joined with his 
precedent command, shall charge himself ; for an assent subse- 
quent, without any precedent command shall charge him as to 
his own act : 2 Hen. 7 pi. 17 ; 2 Hen. 14 pi. 18. And as to the 
objection that there is such a material variance betvnxt the 
verdict and the declaration, that it destroys the action ; he said 
that where many circumstances are alleged to induce an action, 
and some parts of them are material and some not, if so much 
be found by the verdict as will maintain the action, it is good 
enough ; otherwise it is in an assumpsit, founded upon two 
considerations ; if the jury find the one and not the other, 
there the action falls, because the assumpsit is founded upon the 
total consideration, as 27 Hen. 8 pi. 24. 

Sir Thomas Coventry, Solicitor General for the defendant, 
vouched several cases wherein the master is not charged for the 
act of his servant ; and as to the book of 9 Hen. 6 pi. 53, 
urged against him, he said that Fitz. N. B. F. 94 is otherwise j 
which is, that if one sell certain pipes of wine with warranty, 
and they are corrupt, an action upon the case Kes, which 
implies that it lies not without warranty and that they may be 
reconciled; for as 11 Edw. 4 pi. 6 is if a man sell corrupt 
victuals, an action upon the case lies without warranty, because 
it is prohibited by the law to sell corrupt victuals ; but in the 
same case of wine, if it be smah wine and the party buy 
it for for strong wine, no such action lies ; and in this case, 
although the defendant commanded his servant to sell, &c., it 
is not to be taken a sale in lawful manner, as 11 Edw. 4 ; 9 
Hen. 6 pi. 51 ; and 13 Hen 7 pi. 15. The plaintiff also m this 
case hath not alleged any legal damage, for he ought to have 
alleged that he was arrested and imprisoned according to law 
of Barbary ; but if the imprisonment were tortious, then he 
hath not any legal damage, as 26 Hen. 8 pi. 3. Also in an 
action upon the case there ought in the original to be mention 
made of all the causes, 38 Hen. 6 ; but here are three mate- 
rial variances betwixt the declaration and the verdict, so as 
there cannot be any cause to maintain this action, &c. 

Doderidge, Justice. If a goldsmith make plate, wherein he 
mingles dross, so that it is not according to standard, and send 
his servant to a fair to sell it, who sells it for good plate accord- 
ing to the standard, an action upon the case lies against the 
master ; to which Montague assented, because it fails in the 
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price in silver, but here it fails only in the value, for jewels are 
sold by their valuation. 

Note. — This diversity, prdii et valoris. 

Houghton, Justice. If one command his servant to sell an ill 
horse, and the servant sell him for a good one, whereby the 
servant is arrested and indamaged, yet the servant shall not 
have his remedy against his master. 

.Doderidge cited a case to be adjudged (33 Eliz.) in the Com- 
mon Pleas. A clothier of Qlouoestershire sold very good cloth, 
so that in Loivdon if they saw any cloth of his mark, they 
would buy it without searching thereof; and another who 
made ill cloth put his mark upon it without his privity, and an 
action upon the case was brought by him who bought the cloth 
for this deceit, and adjudged maintainable. 

The court, in the principal case, inclined in their opinion 
against the plaintiff. 



EASTER TERM— IN THE FORTY-SECOND YEAR OF GEORGE III. 



Parkinson v. Lee. 

2 East. 314. May 20, i8oz. 

Upon a sale of hops by the sample, with a warranty that the bulk of the com- 
modity answered the sample, the law does not raise an implied warranty that the 
commodity should be merchantable, though a fair merchantable price were given, 
and, therefore, if there be a latent defect existing in it, unknown to the seller and 
without fraud on his part (but arising from the fraud of the grower from whom 
he purchased), such seller is not answerable, though the goods turned out to be 
unmerchan table. 

In assumpsit. The first count of the declaration stated that, 
in consideration that the plaintiff would buy of the defend- 
ant five pockets of hops at a certain price, the defendant prom- 
ised to deliver to him the same, and that the hops should all be 
of like goodness ayid quality, with a certain sample of the hops 
contained in each of tfie five pockets, and then produced and shown 
by the defendant to the plaintiff . It then stated that the plaintiff 
confiding in the defendant's promise, afterwards bought the 
hops, &c., and that afterwards the defendant delivered to 
the plaintiff five pockets of hops, as and for hops of like good- 
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ness and quality with the respective samples so, as aforesaid, 
produced and shown to the plaintiff ; yet that the defendant 
did not regard his said promise, but thereby deceived and 
defrauded the plaintiff in this respect, that the hops contained 
in each of the five pockets so delivered to the plaintiff, at the 
time of the delivery thereof to him, were not hops of like good- 
ness and quality with the respective samples, but were much 
inferior, etc., and were bad, damaged and unsaleable hops, 
whereby the plaintiff lost the benefit of selling the same, &c., 
and gaining large profits, etc. The second count stated the 
contract to be that in consideration that the plaintiff would buy 
of the defendant five other pockets of hops, at a certain price, 
the defendant promised the plaintiff to deliver to him the same, 
and that the same should be good, sound and iiicrchmdab/e hops ; 
and then alleged the purchase and delivery, as before, of so 
many pockets of hops as and for good, sound and merchant- 
able hops, yet that the defendant did not regard his promise, 
but thereby deceived and defrauded the plaintiff in this respect, 
that the said hops, at the time of the delivery thereof to the 
plaintiff, were not good, sound and merchantable hops, but 
on the contrary, were bad, damaged and unmerchantable, 
whereby, etc. 

There was other common money counts, concluding to the 
plaintiffs' damag'e of £200. Plea, non assumpsit. 

At the trial before LeBlanc, J , at the sittings after last 
Mlcliaeliiias term, at Guildhall, it appeared that the plaintiff and 
defendant were both dealers in hops. In Jaimary, 1800, the 
five pockets were purchased by the plaintiff of the defendant 
warranted to answer the samples by which they were sold. 
They were not, however, removed till the 8th of July from the 
the defendant's to the plaintiff's warehouse. The price paid 
was £16, 5 .s. per cwt., which was the fair market price at the 
time for good merchantable hops. Previous to, and at the 
time of the sale, the samples answered fairly to the commodity 
in bulk, and no defect ^vas perceptible at that time to the buyer, 
but owing to the grower of the crops having fraudulently 
watered them after they were dried, before they were originally 
purchased by the defendant, (a fraud to which the defendant 
was not privy and of which he was wholly ignorant at the time 
of the sale,) it was discovered a few days after the removal of 
them to the plaintiff's warehouse that one of the pockets was 
so much heated as to be in an unsaleable condition, which 
pocket was thereupon immediately returned to the defendant, 
who received it back and allowed for, it in settling the account 
for the other hops, which was done on the 18th of October 
following. In the intermediate time, however, it was found 
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that ttie other four pockets were in the same unsaleable condi- 
tion from the same cause, but owing to the plaintiff having 
first attempted to maintain an action against Clarke, the grower, 
under the mistaken supposition that the defendant was only 
acting as his agent, (which action was afterwards discontinued 
on finding that the defendant was not agent, but vendee ;) the 
present action was not commenced till upwards of a twelve 
month after the transaction, and after a refusal by the 
defendant to allow for the rest of the pockets. It appeared 
further that the object of watering hops after they were dried 
is to give them weight, but the effect of it is, after some months, 
to cause them to heat and corrupt in the pockets or bags into 
which they are packed, till at last they become quite unfit for 
sale. This effect is not produced on the sample which is usu- 
ally taken from the middle of the bag, by means of its exposure 
to the air. It is impossible, even for the best judges of the 
commodity, always to detect this fraudulent practice for some 
time afterwards by any inspection of the sample, or of the 
commodity itself in bulk, till it is disclosed by the gradual process 
of heating. However, by the latter end of July, 1800, the 
effects of it were apparent in all the pockets, and at the time of 
the trial, although the samples still continued as at first, the 
commodity in bulk was become perfectly unmerchantable. 
Upon this evidence the learned judge left it to the jury to find 
for the defendant on the first count, if they were satisfied that 
the commodity agreed, at the time, with the sample by which 
it was sold, and there was no frau^ on his part, notwithstanding 
any latent defect in the commodity in bulk, unknown to the 
parties by which it became afterwards deteriorated. 

But he instructed them that if they were satisfied that the 
commodity, at the time of the sale, had such a latent defect as 
no prudence or skill of the buyer could, on inspection, detect 
or guard against, the plaintiff was entitled to recover on the 
implied warranty on the second count, although the seller had 
no knowledge of such latent defect ; it being the understanding 
of both parties to such contract, though not expressed in the 
special warranty, that the one was to sell and the other to 
purchase a merchantable commodity. He also left it to the 
jury to consider whether the plaintiff, by delaying so long to 
proceed against the defendant, had thereby waived his remedy 
against him, which the jury answered in the negative, and found 
for the defendant on the first count, as the commodity answered 
in fact to the sample, at the time of the sale, without fraud, and 
he had then no knowledge of the latent defect of the commod- 
ity. And they gave a verdict for the plaintiff on the second 
count, considering that there was an implied warranty in the 



50 Warrdiiti/ on the Sule of Fcmonul Fropcrty. 

Parkinson v. Lee. 

seller that the commodity was in a merchantable state at the 
time of the sale. 

A rule niai was obtained in the last term for setting aside the 
verdict and having a new trial, on the ground of a misdirection 
of the judge in point of law, and of a defect of evidence to 
support the finding of the jury on the second count. 

Lambe now showed cause, and contended that, notwith- 
standing the proof of an express warranty by the defendant, 
the seller, that the commodity should answer the sample, the 
performance of which was found by the jury for the defend- 
ant, there was also an implied warranty in every contract of 
this nature, where a fair price was to be given, that the com- 
modity should be in a merchantable condition at the time of 
the sale, otherwise the buyer might receive a different thing 
from that which he stipulated for, and which it was the under- 
standing of both parties that he should have. In Stuart v. 
Wilkins, Doug. 20, it was contended by the defendant's counsel, 
and not denied, that there were two sorts of warranty : 1. Ex- 
pressed ; 2. Implied. That was the case of the wan^anty of a 
horse, where the plaintiff declared in (tn-sump^if, and held well, 
because such a form was adapted to let in both proofs, if neces- 
sary. 

A person, by stipulating expressly for a particular quality or 
the Kke in a commodity, cannot be understood as thereby re- 
linquishing all claim to the general soundness and marketable 
state of such commodity; if so, the greatest mconvenience 
would ensue in trade, and no man would venture to make a 
specific contract for fear of omitting anything which would oth- 
erwise be implied in common good faith, and the usag'e of 
trade, which is bottomed in confidence. In a policy of insu- 
rance there is no express stipulation that the ship shall be sea- 
worthy ; but that is holden to be implied, and therefore the 
want of knowledge in the assured that the ship has a latent 
defect, which renders her not seaworthy, is no answer to the 
breach of such implied warranty. If one agree to purchase 
iron at the market price, which the seller warrants to be Rus- 
Ktan, that does not exclude the implied undertaking that it shall 
be marketable iron. So if one stipulated to purchase wme of 
such a vintage, for a fair ijrice, it would be no answer to an 
action for delivering sour wine, that it was of that vintage. So 
a custom in a country, that tenants shall have the way-going 
crop after the expiration of their term, is good, though they 
held by deed, without such stipulation : Wigglcsworth v. Dalli- 
son, Doug. 201. It is true that a sound price does not, in 
itself, necessarily import a warranty of soundness ; but it is a 
circumstance from whence the jury may collect what was the 
eal contract between the parties. 
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It may be different where the defect is apparent on the face 
of a commodity; there it may fairly be presumed that the buyer 
exercised his own judgment upon it ; at least it was his own 
fault if he did not ; but this was a latent defect, which no pru- 
dent sagacity of the buyer could detect ; against such he gives 
credit to the seller. Whatever natural defects or infirmities are 
incidental to the subject-matter the buyer must take the risk of; 
such as those with which horses are afflicted ; such as the per- 
ishable nature of all sorts of goods ; to such defects the maxim 
caveat emptor applies ; but the latent defect of the hops in this 
cause arose from the fraud of man, which the buyer at a fair 
price has no reason to contemplate. Here the substance of 
the issue was, whether or not the buyer contracted for the pur- 
chase of the commodity with all latent defects, which the ver- 
dict of the jury has negatived, and it was a question for their 
consideration. 

Erskine and Espinasse, in support of the rule, relied on the 
maxim caveat emptor; there being neither warranty nor fraud 
on the part of the defendant. This was a latent defect, origin- 
ating in the fraud of the grower, but wholly unknown to the 
seller at the time ; for which, therefore, nothing but an ex- 
pressed stipulation can render him liable to the buyer ; all that 
he engaged for was that the commodity was answerable to the 
sample by which it was sold, and that is found by the jury. 
Where a sale is by sample, provided the sample be truly taken, 
it is the same as if the buyer had examined the commodity in 
bulk ; therefore, both parties must be taken to have the same 
opportunity of knowledge. No implied warranty can be raised 
from a fair price in the sale of hops any more than in the sale of 
a horse, where it is admitted that it does not exist. Neither is 
there any ground for distinguishing between the latent defects 
or infirmities of the one and the other ; both may originate 
from the act of man, operating by natural means. Every per- 
son entering into a contract in the course of trade, is presumed 
to have competent skill to enable him to judge of the com- 
modity he bargains for. He knows the defects to which it is 
liable as well from fraud as from natural causes, and he specu- 
lates accordingly. In the instance put of purchasing wine, if 
the sample as well as the pipe contained in it the principle of 
future acidity, though not then perceptible to the palate of the 
individual purchaser, and the only warranty was that the pipe 
answered the sample, it is clear that the seller would not be 
bound to stand the loss. Where else can the line be drawn, 
and what degree of future deterioration from pre-existing causes 
Mali be sufficient to set aside the contract ? 

Implied warranties may arise out of known usages of trade, 
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because both parties are presumed to have engaged on such 
known terms ; but here no usage was proved for the seller to 
stand to the loss ; on the contrary, witnesses engaged in the 
hop trade were called by the defendant, to show that in the 
understanding of the trade, the buyer was to stand to the risk 
of latent defects ; but the learned judge refused the evidence, 
as amounting to no more than an opinion. If, then, an implied 
warranty is to be raised in this, it must in all other cases of 
sale ; and then the maxim of caveat emptor will become an ex- 
ception, instead of a general rule. 

Gh'ose, J. This is a case of considerable consequence, because 
the rule laid down in this case must extend to all other cases 
of sales not governed by particular usages of trade in this 
respect. The question is, whether, in the case of a sale made 
under the present circumstances, there can be any implied 
undertaking in law that the commodity be merchantable. No 
express undertaking is proved to that effect, and there is no 
fraud imputed to the defendant. The mode of dealing is that 
the plaintiff buys hops from the defendant, whom he knows is 
not the grower, by samples taken from the pockets in which 
the commodity is close packed. He has opportunity of judging 
by the samples such as he finds them at the time. If he doubt 
the goodness, or do not choose to incur airy risk of a latent 
defect, he may refuse to purchase without a warranty. If an 
express warranty be given the seller will be liable for any latent 
defect according to the old law concerning warranties. But if 
there be no such warranty, and the seller sells the thing such 
as he believes it to be, without fraud, I do not know that the 
law will imply that he sold it on any other terms than what 
passed in fact. It is the fault of the buyer that he did not 
insist on a warranty, and if we were to say that there was, 
notwithstanding, an implied warranty arising from the condi- 
tions of the sale, we should again be opening the controversy 
which existed before in the case in Douglas. Before that time 
it was a current opinion that a sound price given for a horse 
was tantamount to warranty of soundness, but when that came 
to be sifted it %vas found to be so loose and unsatisfactory a 
ground of decision that Loi-d Mansfield rejected it, and said 
there must be either air express warranty of soundness or 
fraud in the seller in order to maintain the action. Here 
neither has been shown. The defendant merely sold what he 
had before bought upon the same mode of examination. 
Therefore, I think, there ought to be a new trial. 

Laivrence, J. I agree with my brother, Grose, that there is 
no ground for the plaintiff to recover. It is not pretended that 
the defendant has been guilty of any fraud or imposition in the 
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sale, and I must suppose that each party was equally well 
acquainted with the commodity bargained for. There was no 
representation made by the defendant to the plaintiff as to the 
goodness of the hops to induce him to make the purchase. 
But here was a commodity offered to sale which might or might 
not have a latent defect ; this was well known in the trade, and 
the plaintiff might, if he pleased, have provided against the risk 
by requiring a special warranty. Instead of which, a sample 
was fairly taken from the bulk, and he exercised his own judg- 
ment upon it, and knowing, as he must have known, as a 
dealer in the commodity, that it was subject to the latent defect 
which afterwards appeared, he bought it at his own risk. I 
know of no authority which makes the seller liable for a latent 
defect, where there is no fraud, and no representation was 
made by him on the subject to induce the buyer to take the 
thing. 

In 1 Roll. Abr. 90 p. it is said that if a merchant sell cloth to 
another knowing it to be badly fulled, an action on the case in 
the nature of deceit lies against him, because it is a warranty in 
law. But there is no authority stated to show that the same 
rule holds if the commodity sold have a latent defect not known 
to the seller. So, again, the case is there put, if a man sell me 
a horse with a secret malady, without warranting it to be sound, 
he is not liable, that is, if there be no fraud. The instances 
are familiar in the case of horses. It is known that they have 
secret maladies which cannot be discovered by the usual trials 
and inspections of the horse, therefore the seller requires a 
warranty of soundness in order to guard against such latent 
defects. Then how is this case different from the sale of a 
horse, where it is admitted that the buyer must stand to all 
such latent defects. To pursue the analogy still further : On 
the sale of real estates the seller submits his title to the in- 
spection of the purchaser, who exercises his own or such other 
judgment as he confides in on the goodness of the title, but 
though it should turn out to be defective, the purchaser has no 
remedy, unless he take a special covenant or warranty, provided 
there be no fraud practised on him to induce him to purchase. 
If there be, as is said, many frauds practised in the trade of 
hops, that may require more caution on the part of the buyers 
to protect themselves by taking warranties, but that will not 
affect the present contract, which was no more than that the 
bulk should agree with the sample, which it was proved to do 
at the time of the sale, and as the seller undertook for nothing 
more, he cannot be answerable in this case. 

LeJBlanc, J. The inclination of my mind at the trial was 
that the jury should find for the plaintiff, because the dra-^ving 
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of fresh samples, or the inspection of the commodity itself in 
bulk, would have afforded no information to the buyer as to 
the latent defect which afterwards appeared, and, therefore, it 
occurred to me that as there was no want of prudence on the 
part of the buyer, and the defect was of such a nature that no 
inspection of the thing could have led to the discovery of it, 
the law would, on that account, raise an implied undertaking 
on the part of the seller that it was a merchantable commodity 
such as it appeared then to be. But, upon further consider- 
ation, as the same rule which applied to other cases must 
govern this, and as in the only instances in which the same 
question has come directly in judgment, namely : In sales of 
horses it has been considered that without a warranty of sound- 
ness by the seller, or fraud on his part, the buyer must stand 
to all losses arising from latent defects, and as I see no ground 
for distinguishing between this case and those, and no instance 
has been produced in which a contrary rule has been laid 
down in respect of any other commodity, I, therefore, concur 
with my brothers that there should be a new trial. 

Lord Ellenborough, G. J., then observed that as he had been 
concerned in the cause, he had forborne taking any part in the 
deliberation vsdth the rest of the court, but, having now heard 
their opinions, he must declare his entire concurrence "with 
them in the judgment they had delivered. 

Rule absolute. 
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Jones e^ al. v. Bowden et al. 

It being usual in the sale by auction of drugs, if they are sea damaged, to ex- 
press it in the broker's catalogue ; and drugs which are repacked, or the packages 
of which are discolored by sea water, bearing an inferior price, although not 
damaged, the defendants who had purchased some sea damaged pimento, re- 
packed it, advertised it in catalogues, which did not notice that it was sea damaged 
or repacked, but referred it to be viewed, with little facility, however, of viewing 
it ; they exhibited impartial samples of the quality and sold it by auction. Held 
that this was equivalent to a sale of the goods as, and for goods that were not sea 
damaged, and that an action lay for the fraud. 
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And though the declaration stated also, that it was sold as, and for pimento of 
good quality and condition, whereas the samples showed that it was dirty and in- 
ferior quality, yet the jury having found for the plaintiffs, the coiirt refused to set 
aside the verdict. 

This was an action upon the case for a deceit in the sale of 
some pimento. The first count of the declaration stated a 
warranty that the pimento was sound, and in good state and 
condition, and free from damage. The second count stated 
that the defendants, well knowing that divers, to wit : 20 bags 
of the pimento, had been, and were sea damaged, and in a bad 
state and condition, and that divers, to vdt : 81 bags thereof 
were also damaged, and in a bad state and condition, and did, 
nevertheless, falsely, fraudulently and deceitfully represent the 
same, 101 bags of pimento, to be sound and in good state and 
condition, free from damage, and thereby induced the plaintiffs 
to buy the same, &c.; whereas, in truth, the pimento at the 
time of the sale and representation was not sound, &c. The 
third count alleged that the defendants were desirous of selling 
and put up to sale by the candle, certain other pimento, whereof 
divers, to' wit : 20 bags had been and were sea damaged and 
in a bad state and in a bad state and condition, and divers, 
to-wit: 81 bags, residue thereof, were also unsound and 
damaged, in a bad state and condition, and of little value ; 
nevertheless, the defendants, well knowing the premises, did 
fraudulently and deceitfully sell the same as, and for pimento 
of sound quality and in good state and condition and not 
damaged, to the plaintiffs. The cause was tried at Guildhall, at 
the sittings after Trmi^y term, 1812, before Mansfield, Ch. J.; 
the evidence was, that the defendants, who were brokers, had 
a sale by candle on the 29th day of March, 1810, and had pre- 
viously circulated a catalogue of sale, in which was included 
" 187 bags of pimento, bonded," and at the foot of the cata- 
logue was inserted a declaration as follows : " The goods to be 
seen as specified in the catalogue, and remainder at No. 36 
Camomile street." The defendants had about two months be- 
fore purchased the pimento in question for their principal, at a 
sale comprehending both damaged and undamaged pimento, 
under a catalogue which stated this to be sea damaged. The 
purchaser had repacked it. Pimento, although not damaged, 
yet if it has been repacked, or is contained in bags that have 
been discoloured by sea water, produces a less price in the 
market than pimento of the same quality which has not been 
repacked, nor the bags discoloured, either of those circum- 
stances bringing it into discredit. 

The defendants had drawn from the J)ulk, for the purposes 
of the present sale, samples which were impartially taken and 
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were exhibited to the bidders, whereby it appeared to be dusty, 
and of an inferior quality, but it did not thereby appear that it 
had been sea damaged, neither did it, nor can it ever, appear by 
the sample whether pimento has been repacked or not. The 
plaintiffs became the purchasers. At the time of this sale, good 
pimento was worth about 14rf per lb., and the price given for 
the article in question, which was about 13c/, was no more 
than a reasonable price for it, after taking into consideration 
the fact that it had been sea damaged and repacked. 

Pimento is sometimes sold with an express warranty of 
soundness, but when damaged, pimento is offered to sale by 
auction ; it is usual in the trade, to state that it is damaged, 
and if nothing is added with respect to its quality, it is sup- 
posed to be sound. 

The goods in question, were offered to sale by the auctioneer 
without any condition or comment, and though the advertise- 
ments stated that it was to be seen at the docks, they wfere never 
distributed until the day next before the sale, and no one in 
fact then inspected the goods. For the plaintiffs it was urged 
that here was a defect known to the seller, but unknown to the 
buyer, and one which the buyer had no reasonable means of 
discovering, and the question was, whether there were a fraud, 
and if it were a fraud, whether it could be recovered for 
in the form of declaration above stated ; and the cases were 
cited of *Parkinson v. Lee, 2 East 314 ; and Mellish v. Motteux, 
Peake N. p. 115. The defendants insisted that they were not 
liable. The jury said that the state of the goods ought to have 
been communicated by the defendants to the plaintiffs, and 
found a verdict for the plaintiffs for £423, the price they had 
given, subject to the two points reserved, whether the action 
could be at all maintained under these circumstances, and if it 
could, whether it could be maintained on the third count. 

Lem Sergt. In Michaelmas term, 1812, obtained a rule nisi 
to set aside the verdict and enter a nonsuit. 

Shepherd and Vaughan, Sergts., now showed cause. They 
relied on the evidence as having proved a custom in the trade, 
to declare at the time of sale, that the goods were damaged 
when such was the case ; and insisted that, therefore, the 
passing over that fact in silence, was equivalent to a represen- 
tation, nay farther, it was even a warranty that the goods were 
sound. Every circumstance, which lowers the value of the 
goods in the martet, is a defect which ought, under that cus- 
tom, to be disclosed by the seller. It was clear that the defect 
was, in this case, known to the seller. The buyer had not the 
means of discovering, by the exercise of ordinary diligence, 
the facts that the pimento had been sea damaged and repacked. 
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The sample would not show it. The reference to the goods, 
bonded in the docks, was nugatory, for bonded goods are sur- 
rounded with such a mass of other goods that it is impractica- 
ble to inspect them. The jury, in saying that the defects ought 
to have been communicated, had found that there was fraud in 
fact. The plaintiffs were, therefore, entitled to retain their 
verdict on the third count, which alleged it to be done scienter, 
it not being pretended that there was any ground to arrest the 
judgment on that count. 

Lens and Pest, Sergts., contra. The mere silence is not a 
warranty, nor even a representation, for the defendants' sell by 
a printed particular, referring to the place where the goods are 
to be inspected ; this brings the case within the principle of 
Baglehole v. Waters, 3 Gamp 154; Mellish v. Motteux and 
Pickering v. Dowson, ante 4 779, viz : that when the buyer has 
an opportunity of examining, the seller is not bound to dis- 
close the defects. The catalogue, stating that the pimento was 
bonded, referred the bidders to the docks for an inspection. If 
such part as was there was difficult to be seen, yet the plaintiffs 
might have inspected such part as was in Camomile street. Mere 
silence, where a party is not called on to declare, is not a repre- 
sentation. Aliua est lacere, alind celare, Oie. De. Off. lib. 
3, 69 pag. 383 SUph. 

The doctrine that a sound price is evidence of a warranty of 
a horse, is long since justly exploded. It was competent to the 
purchaser to call for another criterion of the quality than the 
sample, or to make inquiries respecting such qualities as the 
sample did not disclose, but he makes no inquiries. The gen- 
eral rule is, that where there is no express warranty, unless the 
seller practices some trick, the maxim caveat emptor applies. 
The evidence of the practice to mention the defect when drugs 
were damaged, did not amount to proof of an uniform custom 
in this trade to disclose all faults ; it was in evidence that the 
brokers frequently sold drugs with an express warranty, which 
would be superfluous if there were an invariable implied war- 
ranty. Nor did the plaintiffs at the trial rely on that special 
usage, otherwise the fact would have been more closely exam- 
ined into. There is no count on which the plaintiffs can 
recover ; if there be any ground of action at all, the case must 
rest on the sort of duty of which a breach is intended to be 
averred by the third count; but that count alleges a fraud, 
founded on facts entirely different from those which exist. It 
does not state that which is the only subject of complaint, the 
concealment, by the sellers, of the technical defect of repacking 
and stained bags. The allegation therein, that the defendants 
sold the pimento as and for pimento of a sound quality, and in 
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good state and condition, is disproved by the evidence, which 
was that the defendants sold it by the sample, and that the 
sample showed it to be dusty and of inferior quality. If that 
count could be supported by such evidence, a purchaser would 
have, upon discovery of the slightest defect in the quality of the 
goods, the full benefit of a warranty when a warranty had 
never been given. 

Mansfield, Gh. J. If, in this case, any ground had been laid 
by affidavit to show that the defendant had been at all sur- 
prised or misled as to what might be proved against him on 
this third count we might have thought it proper ,to send it 
again to a jury, but the case was not moved on the ground of 
surprise, and there is no such evidence, and the jury having 
stated that they thought the defendants ought to have disclosed 
the sea damage, though neither the defendants particularly 
cross-examined, nof did the plaintiffs expressly examine their 
witnesses to prove or disprove the custom, and there being this 
strong circumstance, that the defendants bought the goods for 
sea damaged, the distinction between pimento that was sea 
damaged and that which was not sea damaged being perfectly 
known, I think it would be too much to deprive the plaintiffs 
of the benefit of this verdict. Since it is usual to mention the 
fact if pimento is sea damaged, when this is not mentioned as 
such, how would any one understand the catalogue, having 
simply the word pimento, but not particularized as being sea 
damaged. As to the sample, it is in evidence that from that no 
judgment can be formed respecting the sea damage, the knowl- 
edge of which can only be had from inspecting the bags. These 
defendants then do, as is alleged in the third count, sell it as 
pimento not sea damaged. There are, it is true, in that allega- 
tion, the other general words of sound quality, and in good 
state and condition, but they do not seem to me so to vary the 
count as to prevent the plaintiffs from recovering on that count, 
in a case where the defendants, upon selling sea damaged 
pimento have not made the representation which is usually 
made by persons selling pimento of that description. 

Heath, J., concurred, and mentioned a trial before himself, 
on the home circuit, in an action on the sale of some sheep, sold 
as stock, and the evidence was that, by the custom of the trade, 
stock were understood to be sheep that were sound, and he 
directed the jury that it amounted to an implied warranty that 
they were sound, and that direction was never questioned 
when the case afterwards came before the Court of King's 
Bench. 

Chamhre, J., was of the same opinion. 
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Cfibbs, J. The justice of the case is with the plaintiffs, but I 
do certainly doubt whether the evidence meets any of the 
counts in the declaration. For, in all the counts, it was stated 
either that the pimento was represented or warranted sound, 
or that it was put up for sale as of sound quality and in good 
state and condition, and not damaged. However, as my 
brothers think differently, I distrust my own opinion, and the 
rule must be 

Discharged. 



DOUGLAS. 18. 1778 



Stuart V. Wilkins. 



Assumpsit is a proper form of action where there has been an express warranty. 

The two first counts in the declaration in this case were as 
follows : " David Stuart complains of James Wilkins being, &c. 
For that, whereas, the said James, on the first day of February, 
in the year of our Lord 1778, at Hatfield, in the county of 
Hertford, offered to sell to the said David a certain mare of 
him, the said James, and, whereupon, afterwards, to-wit : On 
the day and year aforesaid, at Hatfield aforesaid, in the county 
aforesaid, in consideration that the said David, at the special 
instance and request of the said James, would buy of him, the 
said James, the said mare at and for a certain large price or sum, 
to-wit : the price or sum of £31, 10s. of lavrful money of Great 
Britain, to be paid by the said David to the said James, when 
he, the said David, should be thereunto afterwards requested, 
he, the said James, undertook, and then and there faithfully 
promised the said David, that the said mare was sound, and 
the said David in fact saith, that he, confiding in the said 
promise and undertaking of the said James, so by him made, 
as aforesaid, afterwards, to-wit : on the same day and year 
aforesaid, at Hatfield, aforesaid, in the county aforesaid, at the 
special instance and request of the said James, did buy of the 
said James the said mare at and for the said price or sum of 
£31 10 s., and did then and there pay to the said James the 
sum of £25 5s., part of the said sum of £31 10s., and did 
then and there undertake and faithfully promise the said James 
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to pay him the further sum of £6 5s., residue of the said sum 
of £31 10s., when he, the said David, should be thereunto 
afterwards requested. Yet, the said James, not regarding his 
said promise and undertaking, so by him made as aforesaid, 
but contriving and fraudulently intending to injure the said 
David in this behalf, did not regard his said promise and un- 
dertaking, so by him made as aforesaid, but craftily and subtly 
deceived the said David in this, that the said mare, at the time 
of the making of the said promise and undertaking of the said 
James, was not sound, but on the contrary thereof was unsound, 
and was afflicted with a certain malady or disease called the wind- 
galls, to-wit: at Hatfield, aforesaid, in the county aforesaid, 
whereby the said mare then and there became and is of no use 
or value to the said David. And whereas also, the said James, 
afterwards, to-wit : the same day and year aforesaid, at Hatfield, 
aforesaid, in the county aforesaid, in consideration that the said 
David, at the like special instance and request of the said 
James, bought of him, the said James, a certain other mare of 
him, the said James, at and for a certain other lai^e price or sum, 
to-wit : the sum of £31 10s. of like lawful money, and had 
then and there paid to the said Jcimes the sum of £25 5s., in 
part of the said last mentioned sum of £31 10s., and had then 
and there undertaken and promised to pay the said James the 
further sum of £6 5s., residue of said last mentioned sum of 
£31 10s., when he, the said David, should be thereunto after- 
wards requested, he, the said James, undertook, and then and 
there faithfully promised him, the said David, that the said last 
mentioned mare was sound. Yet, the said James, not regard- 
ing his last mentioned promise and undertaking, so by him 
made as last aforesaid, but contriving and fraudulently intend- 
ing to injure the said David in this behalf, did not regard his 
said promise and undertaking so by him made as last afore- 
said, but craftily and subtly deceived the said David in this, 
that the said last mentioned mare, at the time of the making 
the said last mentioned promise and undertaking of the said 
James, was not sound, but then was unsound, whereby the said 
last mentioned mare became and is of no use or value to the said 
David." To these were added a count for money laid out and 
expended, and another for money had and received. The 
cause was tried at the Assizes, at Hertford, before Lord Mansfield, 
and a verdict found for the plaintiff, but the evidence given 
being of an express warranty, and a doubt being raised whether 
in such a case this was a proper form of action, the verdict 
was taken subject to the opinion of the court on that question. 
Upon the motion for setting aside the verdict and entering a 
nonsuit. Lord Mansfield said that ii. had been suggested that the 
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form of this declaration arose from a determination of his at 
the same place about twenty years ago, but that that was a 
cause of a clear fraud, and that it was declared on as a fraud. 

Cause was now shown against making the rule absolute. 
Kempe, Sergeant, and Morgan, for the defendant, contended 
that there are two sorts of warranty : 1. Express ; 2. Implied. 
That in an express warranty the party is liable without alleging 
notice, but that it must be laid warrantizando vendidit. That 
every promise is executory, and refers to something to be done 
in the future ; whereas the declaration here charged the de- 
fendant with promising a thing past. They cited Finch 180, 
Dyer 75, pi. 23 ; Bro. Abr. tit. aotion sur le case, pi. 8 ; Keilway 
91 ; 2 Ld. Raymond 1118 ; Heme's pleader 7, 77, 223 ; Rastell 
9 ; 1 Ventr. 365 ; Alleyne 91 ; Salk. 210 ; Fitz N. Br. 98 a. 

Lord Mansfield : The declaration struck mef as particular in 
departing from the old rule of declaring expressly on the war- 
ranty. A warranty extends to all faults known and unknown 
to the seller. Selling for a sound price without warranty may 
be a ground for an assumpsit, but in such a case it ought to be 
laid that the defendant knew of the unsoundness. I left it to 
the jury, as on a warranty, subject to the opinion of the court, 
whether a nonsuit should not be entered. I am told by the 
learned judges on my left hand (Ashhurst and Buller, Justices,) 
that this sort of declaration, where a warranty is to be proved, 
has been practiced for twenty years, and that it is made use of 
with a view to let in both proofs, if necessary. 

Ashhurst, Justice : Whatever may have been the old form, 
I believe it has been long settled that this form of action is 
right ; and, having been long established, I am of opinion that 
it ought to be supported. There may be cases where the count 
for money had and received may be of use to the plaintiff, and 
the warranty including a promise may be declared on as such. 

Buller, Justice : This mode has been in use ever since I 
have known anything of practice, and my Brother Ashhurst 
remembers it much longer. There is no objection to it, in 
point of form, which could prevail even on a special demurrer. 
Promises are not all executory. Do not all our books make a 
distinction between promises executed and promises executory? 
that in one you may traverse the consideration, in the other 
not ? Because another action would lie, it does not follow that 
this will not. It was determined in Slade's case (T. 44 Eliz. 4 
Co. 92 b,) that there may be different actions for the same in- 
jury. 

The rule discharged. 
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THIRD TERM REPORTS— 51. 



Pasley e^ al. v. Freeman. 

A false afErmation made by the defendant with intent to defraud the plaintiff, 
whereby the plaintiff receives damage, is the ground of an action upon the 
case in the nature of deceit. In such an action, it is not necessary that the de- 
fendant should be benefited by the deceit, or that he should collude with the 
person who is. 

This was an action in the nature of a writ of deceit, to 
which the defendant pleaded the general issue, and after a 
verdict for the plaintiffs on the third count, a motion was made 
in arrest of judgment. The third count was as follows : "And 
whereas also, the said Joseph Freeman, afterwards, to wit : On 
the 21st day of February, in the year of our Lord, 1787, at 
London, aforesaid, in the parish and ward aforesaid, further in- 
tending to deceive and defraud the said John Pasley and 
Edward, did wrongfully and deceitfully encourage and persuade 
the said John Pasley and Edward, to sell and deliver to the 
said John Christopher Falch, divers other goods, wares and 
merchandizes, to wit: 16 other bags of cochineal of great 
value, to wit: of the value of £2634 16s. W., upon trust and 
credit, and did for that purpose, then and there, falsely, deceit- 
fully and fraudulently, assert and affirm to the said John Pasley 
and Edward, that the said John Christopher, then and there, 
was a person safely to be trusted and given credit to in that 
respect, and did thereby falsely, fraudulently and deceitfully 
cause and procure the said John Pasley and Edward, to sell 
and deliver the last mentioned goods, wares and merchandizeSj 
upon trust and credit to the said John Christopher; and in 
fact they, the said John Pasley and Edward, confiding in and 
giving credit to the said last mentioned assertion and affirma- 
tion of the said Joseph, and believing the same to be true, and 
not knowing the contrary thereof, did, afterwards, to wit: 
On the 28th day of February, in the year of our Lord 
1787, at London aforesaid, and in the parish and ward 
aforesaid, sell and deliver the said last mentioned goods, 
wares and merchandizes, upon trust and credit to the 
said John Christopher ; whereas, in truth and in fact, at the 
time of the said Joseph's making his said last mentioned asser- 
tion, the said John Christopher was not then and there a 
person safely to be trusted and given credit to in that respect, 
and the said Joseph well knew the same, to wit : At London 
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aforesaid, in tlie parish and ward aforesaid. And the said John 
Pasley and Edward further say, that the said John Christopher 
hath not, nor hath any other person on his behalf, paid to the 
said John Pasley and Edward, or either of them, the said sum 
of £2634 Ips. Id, last mentioned, or any part thereof, for the 
said last mentioned goods, wares and merchandizes ; but on the 
contrary, the said John Christopher then was, and still is, wholly 
unable to pay the said sum of money last mentioned, or any 
part thereof, to the said John Pasley and Edward, to wit : At 
London aforesaid, in the parish and ward aforesaid, and the 
said John Pasley and Edward aver that the said Joseph falsely 
and fraudulently deceived them in this ; that at the time of his 
making his said last mentioned assertion and affirmation, the 
said John Christopher was not a person safely to be trusted or 
given credit to in that respect, as aforesaid, and the said Joseph 
then well knew the same, to wit : At London aforesaid, in the 
parish and ward aforesaid ; by reason of which, said last 
mentioned false, fraudulent and deceitful assertion and affirma- 
tion of the said Joseph, the said John Pasley and Edward 
have been deceived and imposed upon, and have wholly lost 
the said last mentioned goods, wares and merchandizes, and 
the value thereof, to wit : At London aforesaid, in the parish 
and ward aforesaid, to the damage,"' &c. 

Application was first made for a new trial, which, after argu- 
ment, was refused ; and then this motion in arrest of judgment. 
Wood argued for the plaintiffs, and Russel for the defendant, 
in the last term ; but as the court went so fully into this 
subject in giving their opinions, it is unnecessary to give the 
arguments at the bar. 

The court took time to consider of this matter, and now 
delivered their opinions seriatim. 

Grose, J. Upon the face of this count, in the declaiation, no 
privity of contract is stated between the parties. No considera- 
tion arises to the defendant, and he is in no situation in which 
the law considers him in any trust, or in which it demands from 
him any account of the credit of Falch. He appears not to be 
interested in any transaction between the plaintiffs and Falch, 
nor to have colluded with them ; but he, knowingly, asserted a 
falsehood by saying that Falch might be safely trusted with 
the goods and given credit to, for the purpose of inducing 
the plaintiffs to trust him with them, by which the plaintiffs 
lost the value of the goods. Then this is an action against the 
defendant for making a fase affirmation, or telling a lie respect- 
ing the credit of a third person, with intent to deceive, by 
which the third person was damnified, and for the damages 
suffered, the plaintiffs contend that the defendant is answerable 
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in an action upon the case. It is admitted that the action is 
new in point of precedent ; but it is insisted that the law 
recognizes principles on which it may be supported. The prin- 
ciple upon which it is contended to lie is, that wherever deceit 
or falsehood is practiced to the detriment of another, the law 
will give redress. This proposition I controvert, and shall 
endeavor to show that in every case where deceit or falsehood 
is practiced, to the detriment of another, the law will not give 
redress ; and I say that by the law, as it now stands, no 
action lies against any person standing in the predicament 
of this defendant for the false affirmation stated in the 
declaration. If the action can be supported, it must be 
upon the ground that there exists in this case what the 
law deems damnum cum injuria. If it does, I admit that 
the action lies ; and I admit that upon the verdict found, 
the plaintiffs appear to have been damnified. But whether 
there has been injuria, a wrong, a tort, for which an 
action lies, is matter of law. The tort complained of is the 
false affirmation, made with intent to deceive ; and it is said to 
be an action upon the case analogous to the old writ of deceit. 
When this was first argued at the bar, on the motion for a new 
trial, I confess I thought it reasonable that the action should 
lie ; but on looking into the old books for cases in which the 
old action of deceit has been maintained upon the false affirma- 
tion of the defendant, I have changed my opinion. The cases 
on this head are brought together in Bro. Tit. Deceit, pi. 95, & 
in Fitz. Abr. I have likewise looked into Danvers, Kitchins, 
and Gomyns, and I have not met with any case of an action 
upon a false affirmation, except against a party to a contract, 
and where there is a promise, either express or impUed, that 
the fact is true which is misrepresented ; and no other case has 
been cited at the bar. Then, if no such case has ever existed, 
it furnishes a strong objection against the action, which is 
brought for the first time, for a supposed injury, which has 
been daily committed for centuries past. For I believe there 
has been no time when men have not been constantly damni- 
fied by the fraudulent misrepresentations of others ; and if 
such an action would have lain, there certainly has been, and 
will be, a plentiful source of litigation, of which the public are 
not hitherto aware. A variety of cases may be put : Suppose 
a man recommends an estate to another, as knowing it to be of 
greater value than it is ; when the purchaser has bought it he 
discovers the defect, and sells the estate for less than he gave ; 
why may not an action be brought for the loss, upon any prin- 
ciple that will support this action ? And yet such an action 
has never been attempted. Or suppose a person present at 
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the sale of an horse asserts that he was his horse, and that he 
knows him to be sound and sure-footed, when, in fact, the horse 
is neither the one or the other ; according to the principle con- 
tended for by the plaintiffs, an action lies against the person 
present, as well as the seller, and the purchaser has two securi- 
ties. And, even in this very case, if the action lies, the plain- 
tiffs will stand in a peculiarly fortunate predicament, for they 
will then have the responsibility both of Falch and the defend- 
ant. And they will be in a better situation than they would 
have been if, in the conversation that passed between them 
and the defendant, instead of asserting that Falch might safely 
be trusted, the defendant had said, "if he do not pay for the 
goods, I will," for then, undoubtedly, an action would not have 
lain against the defendant. Other and stronger cases may be 
put of actions that must necessarily spring out of any princi- 
ple upon which this, and yet which were never thought of till 
the present action was brought, tfpon what principle is this 
act said to be an injury ? The plaintiffs say, on the ground 
that, when the question was asked, the defendant was bound 
to tell the truth. There are cases, I admit, where a man is 
bound not to misrepresent, but to tell the truth ; but no such 
case has been cited, except in the case of contracts; and all the 
cases of deceit for misinformation may, it seems to me, be 
turned into actions of assumpsit. And so far from a person 
being bound in a case like the present to tell the truth, the 
books supply me with a variety of cases in which even the 
contracting party is not liable for a misrepresentation. There 
are cases of two sorts in which, though a man is deceived, he 
can maintain no action. The first class of cases (though not 
analogous to the present) is where the affirmation is (what is 
called in some of the books) a nude assertion ; such as the 
party deceived may exercise his own judgment upon ; as where 
it is matter of opinion, where he may make inquiries into the 
truth of the assertion, and it becomes his own fault from laches 
that he is deceived. 1 Ro. abr. 101 ; Yelv. 20 ; 1 Sid. 146 ; 
Gro. J. 386 ; Bayley ■;;. Merrel. In Harvy v. Young, Yelv. 20, 
J. S., who had a term for years, affirmed to J. D. that the term 
was worth £150, to be sold, upon which J. D. gave £150, and 
afterwards could not get more than £100 for it, and then 
brought his action ; and it was alleged that this matter did not 
prove any fraud, for it was only a naked assertion that the term 
was worth so much, and it was the plaintiff's folly to give credit 
to such assertion. Put if the defendant had warranted the term 
to be of such a value to be sold, and upon that the plaintiff had 
bought it, it would have been otherwise ; for the warranty 
given by the defendant is a matter to induce confidence and 
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trust in the plaintiff. This case, and the passage in 1 Ro. abr. 
101, are recognized in 1 Sid. 146. How, then, are the cases ? 
None exist in which such an action as the present has been 
brought ; none, in which any principle applicable to the present 
case has been laid down to prove that it will lie ; not even a 
dictum. But from the cases cited some principles may be ex- 
tracted to show that it cannot be sustained : 1st. That what is 
fraud, which will support an action, is matter of law. 2dly. 
That in every case of a fraudulent misrepresentation, attended 
with damage, an action will not lie even between eontrading par- 
tieii. 3dly. That if the assertion be a nude assertion, it is that 
sort of misrepresentation, the truth of which does not lie 
merely in the knowledge of the defendant, but may be inquired 
into, and the plaintiff is bound so to do ; and he cannot recover 
a damage which he has suffered by his laches. Then let us 
consider how far the facts of the case come within the last of 
these principles. The misrepresentation stated in the declara- 
tion is respecting the credit of Falch; the defendant asserted 
that the plaintiffs might safely give him credit ; but credit to 
which a man is entitled is matter of judgment and opinion, on 
which different men might form different opinions, and upon 
which the plaintiffs might form their own, to mislead which no 
fact to prove the good credit of Falch is falsely asserted. It 
seems to me, therefore, that any assertion relative to credit, 
especially where the party making it has no interest, nor is in 
any collusion with the person respecting whose credit the asser- 
tion is made, is like the case in Yelvcrton, respecting the value 
of the term. But, at any rate, it is not an assertion of a fact 
peculiarly in the knowledge of the defendant. Whether Falch 
deserved credit depended on the opinion of many ; for crecht 
exists on the good opinion of many. Respecting ihis the 
plaintiffs might have enquired of others, who knew as much as 
the defendant ; it was tlieir fault that they did not ; and they 
have suffered damage by their own laches. It was owing to 
their own gross negligence that they gave credence to the asser- 
tion of the defendant, without taking pains to satisfy themselves 
that that assertion was founded in fact, as in the case of Bayley 
V. Merrel. I am, therefore, of opinion that this action is as 
novel in principle as it is in precedent, that it is against the 
principles to be collected from analogous cases, and, conse- 
quently, that it cannot be maintained. 

BuUer, J. The foundation of this action is fraud and deceit 
in the defendant and damage to the plaintiffs. And the ques- 
tion is whether an action thus founded can be sustained in a 
court of law. Fraud without damage, or damage without 
fraud, gives no cause of action, but where these two concur an 
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action lies. Per. Groke, J. 3, Bulst. 95. But it is contended 
that this was a bare naJced lie, that as no collusion with Falch 
is charged it does not amount to a fraud, and, if there were 
any fraud, the nature of it is not stated. And it was supposed 
by the counsel, who originally made the motion, that no action 
could be maintained unless the defendant who made this false 
assertion had an interest in so doing. I agree that an action 
cannot be supported for telling a bare naked lie, but that I 
define to be saying a thing which is false, knowing or not 
knowing it to be so, and without any design to injure, cheat, 
or deceive another person. Every deceit comprehends a lie, 
but a deceit is more than a lie on account of the view with 
which it is practiced, its being coupled with some dealing and 
the injury which it is calculated to occasion, and does occasion 
to another person. Deceit is a very extensive head in the law, 
and it will be proper to take a short view of some of the cases 
which have existed on the subject to see how far the courts 
have gone and what are the principles upon which they have 
decided. I lay out of the question the case in 2 Cro. 196, and 
all other cases which relate to freehold interests in lands, for 
they go on the special reason that the seller cannot have them 
without title, and the buyer is at his peril to see it. But the 
cases cited on the part of the defendant, deserving notice, are 
Yelv. 20, Garth. 90, Salk. 210. The first of these has been 
fully stated by my brother, Grose, but it is to be observed that 
the book does not affect to give the reasons on which the 
court delivered their judgment, but it is a case quoted by 
counsel at the bar, who mentions what was alleged by counsel 
in the other case. If the court went on a distinction between 
the words warranty and affirmation., the case is not law, for it 
was rightly held by Holt, G. J., in the subsequent cases, and 
has been uniformly adopted ever since, that an affirmation 
at the time of a sale is a warranty, provided it appear on 
evidence to have been so intended. But the true ground of 
that determination was that the assertion was of a mere matter of 
judgment and opinion of a matter of which the defendant had 
no particular knowledge, but of which many men will be of 
many minds,^and which is often governed by whim and caprice. 
Judgment or opinion, in such cases, implies no knowledge. 
And here this case differs materially from that in Yelverton. 
My brother Grose considers this assertion as mere matter of 
opinion only, but I differ from him in that respect. For it is 
stated on this record that the defendant knew that the fact was 
false. The case in Yelv. admits that if there had been fraud it 
would have been othervnse. The case of Grosse v. Gardner, 
Garth. 90 was upon an affirmation that oxen, which the de- 
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fendant had in his possession and sold to the plaintiff, were his, 
when in truth they belonged to another person. The objection 
against the action was that the declaration neither stated 
that the defendant deceitfully sold them, or that he knew 
them to be the property of another person, and a man 
may be mistaken in his property and right to a thing 
without any fraud or ill intent. Ex concessis therefore, 
ifthere were fraud or deceit, the action would lie, and 
knowledge of the falsehood of the thing asserted is fraud 
and deceit. But, notwithstanding these objections, the court 
held that the action lay, because the plaintiff had no means of 
knowing to whom the property belonged but only by the possess- 
ion. And in Cro. Jac. 474, it was held that the affirming them 
to be his, knowing them to be a stranger's, is the offense and 
cause of action. The case of Medina v. Stoughton, Salk. 210, 
in the point of decision is the same as Crosse v. Gardner, but 
there is an abiter dictum of Holt, Ch. J., that where the seller of 
a personal thing is out of possession it is otherwise, for there 
may be room to question the seller's title, and caveat emptor in 
such case to have an express warranty or a good title. This 
distinction by Holt is not mentioned by Lord Raym, 593, who 
reports the same case, and if an affirmation at the time of the 
sale be a warranty, I cannot see a distinction between the 
vendor's being in or out of possession. The thing is bought of 
him, and in consequence of his assertion, and if there be any 
difference it seems to me that the case is strongest against the 
vendor when he is out of possession, because then the vendee 
has nothing but the warranty to rely on. These cases, then, 
are so far from being authorities against the present action that 
they show that if there be fraud or deceit the action will lie, 
and that knowledge of the falsehood of the thing asserted is 
fraud and deceit. Collusion, then, is not necessary to consti- 
tute fraud. In the case of a conspiracy there must be a collu- 
sion between two or more to support an indictment, but if one 
man alone be guilty of an offense, which, if practiced by two, 
would be the subject of an indictment for a conspiracy, he is 
civilly liable in an action for reparation of damages at the suit 
of the person injured. That knowledge of the falsehood of the 
thing asserted constiutes fraud, though there be no collusion, 
is further proved by the case of *Risney v. Selby, Salk. 211, 
where, upon a treaty for the purchase of an house, the defend- 
ant fraudulently affirmed that the rent was £30 per annum, 
when it was only £20 per annum, and the plaintiff had his 
judgment, for the value of the rent, is a matter which lies in the 
private knowledge of the landlord and tenant, and if they 
affirm the rent to be more than it is, the purchaser is cheated 
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and ought to have a remedy for it. No collusion was there 
stated, nor does it appear that the tenant was ever asked a 
question about the rent, and yet the purchaser might have 
applied to him for information, but the judgment proceeded 
wholly upon the ground that the defendant knew that what he 
asserted was false. And by the words of the book- it seems 
that if the tenant had said the same thing, he, also, would have 
been liable to an action. If so, that would be an answer to the 
objection that the defendant in this case had no interest in the 
assertion which he made. But I shall not leave this point on 
the dictum or inference which may be collected from that case. 
If A, by fraud and deceit, cheat B out of £1000, it makes no 
difference to B whether A or any other person pockets that 
£1000. He has lost his money, and if he can fix fraud upon A, 
reason seems to say that he has a right to seek satisfaction 
against him. Authorities are not wanting on this point. 
1 Roll. Abr. 91 pi. 7. If the vendor affirm that the goods 
are the goods of a stranger, his friend, and that he had authority 
from him to sell them, and upon that B buys them, when 
in truth they are the goods of another, yet if he sell them 
fraudulently and falsely on this pretence of authority, though 
he do not warrant them, and though it be not averred 
that he sold them knowing them to be the goods of the 
stranger, yet B shall have an action for this deceit. It is 
not clear from this case whether the fraud consisted 
in having no authority from his friend, or in knowing that the 
goods belonged to another person ; what is said at the end of 
the case, only ^pTOves thai falsdy and fraudulently ave equivalent 
to hnovdngly. If the first were the fact in the case, namely, 
that he had no authority, the case does not apply to this point ; 
but if he had an authority from his friend, whatever the goods 
were sold for, his friend was entitled, and he had no interest in 
them. But, however that might be, the next case admits of no 
doubt. For in 1 Ro. Abr. 100, pi. 1, it was held that if a man 
acknowledge a fine in my name, or acknowledge a judgment in 
an action in my name of my land, this shall bind me forever ; 
and, therefore, I may have a writ of deceit against him who 
acknowledged it. So, if a man acknowledge a recognizance, 
statute, merchant, or staple, there is no foundation for suppos- 
ing that in that case the person acknowledging the fine or 
judgment was the same person to whom it was so acknowl- 
edged. If that had been necessary, it would have been so 
stated ; but if it were not so, he who acknowledged the fine had 
no interest in it. Again, in 1 Ro., Abr. pi. 25, it is said if my 
servant lease my land to another for years, reserving a rent to 
me, and to persuade the lessee to accept it, he promise that he 
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shall enjoy the land without incumbrances, if the land be in- 
cumbered, &c., the lessee may have an action on the case 
against my servant, because he made an express vsrarranty. 
Here, then, is a case in which the party had no interest what- 
ever. The same case is reported in Gro. Jac. 425, but on 
notice is 'taken of this point, probably because the reporter 
thought it immaterial whether the warranty be by the master 
or servant. And if the warranty be made at the time of 
the sale, or before the sale, and the sale is upon the faith of the 
warranty, I can see no distinction between the cases. The gist 
of the action is fraud and deceit, and if that fraud and deceit 
can be fixed by evidence on one who had no interest in his 
iniquity, it proves his malice to be the greater. But it was 
objected to this declaration, that if there were any fraud, the 
nature of it is not stated. To this, the declaration itself is so di- 
rect an answer, that the case admits of no other. The fraud is, 
that the defendant procured the plaintiffs to sell goods on credit 
to one whom they would not otherwise have trusted, by assert- 
ing that which he knew to be false. Here, then, is the fraud, 
and the means by which it was committed ; and it was done with 
a view to enrich Falch by impoverishing the plaintiffs, or, in 
other words, by cheating the plaintiffs out of their goods. The 
cases which I have stated, and Sid. 146 and 1 Keb. 522, prove 
that the declaration states more than is necessary, for fraudu- 
lenter without sciens, or sciens without fraudulenter, would be 
sufficient to support the action. But, as Mr. J. Twisden said, 
in that case, the fraud must be proved. The assertion alone, 
will not maintain the action, but the plaintiff must go on and 
prove that it was false, and that the defendant knew it to be 
so ; by what means that proof is to be made out in evidence, 
need not be stated in the declaration. Some general arguments 
were urged at the bar to show that mischiefs and inconveni- 
ences would arise, if this action were sustained, for if a man who 
is asked a question respecting another's responsibilty, hesitate 
or is silent, he blasts the character of the tradesman ; and if he 
say that he is insolvent, he may not be able to prove it. But 
let us see what is contended for : it is nothing less than that a 
man may assert that which he knows to be false, and thereby do 
an everlasting injury to his neighbor, and yet not be answerable 
for it. This is as repugnant to law as it is to morality. Then 
it is said that the plaintiffs had no right to ask the question of 
the defendant. But I do not agree in that, for the plaintiffs had 
an interest in knowing what the credit of Falch was. It was 
not the inquiry of idle curiosity, but it was to govern a very 
extensive concern. The defendant, undoubtedly, had his 
option to give an answer to the question or not ; but if he gave 
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none, or said he did not know, it is impossible for any court 
of justice to adopt the possible inferences of a suspicious mind 
as a ground for grave judgment. All that is required of a 
person in the defendant's situation is, that he shall give no 
answer, or that if he do, he shall answer according to the truth 
as far as he knows. The reasoning in the case of Goggs v. 
Barnard, which was cited by the plaintiffs' counsel is, I think, 
very applicable to this part of the case. If the answer import 
insolvency, it is not necessary that the defendant should be 
able to prove that insolvency to a jury ; for the law protects a 
man in giving that answer, if he does it in confidence and 
without malice. No action can be maintained against him for 
giving such an answer, unless express maKce can be proved. 
From the circumstance of the law giving that protection, it 
seems to follow, as a necessary consequence, that the law not 
only gives sanction to the question, but requires that if it be 
answered at all, it shall be answered honestly. There is a case 
in the books, which, though not much to be relied on, yet serves 
to show that this kind of conduct has never been thought in- 
nocent in Westminster Hall. In R. v. Gunston, 1 Str. 853, 
the defendant was indicted for pretending that a person of no 
reputation was Sir J. Thornycraft, whereby the prosecutor was 
induced to trust him, and the court refused to grant a certiorari 
unless a special ground were laid for it. If the assertion in 
that case had been wholly innocent, the court would not have 
hesitated a moment. How, indeed, an indictment could be 
maintained for that, I do not well understand ; nor have I 
learned what became of it. The objection to the indictment 
is, that it was merely a private injury ; but that is no answer 
to an action. And if a man will Avickedly assert that which he 
knows to be false, and thereby draws his neighbor into a heavy 
loss, even though it be under the specious pretence of serving 
his friend, I say, ausis talibus istis non jura subserviant. 

Ashhurst, J. The objection in this case, which is to the third 
count in the declaration, is that it contains only a bare assertion, 
and does not state that the defendant had any interest, or that 
he colluded with the other party who had. But I am of the 
opinion that the action lies, notwithstanding this objection. It 
seems to me that the rule laid down by Croke, J., in Bayley v. 
Merrel, 3 Bultsr. 95, is a sound and solid principle, namely : 
that fraud without damage, or damage without fra,ud, will not 
found an action, but where both concur an action will lie. The 
principle is not denied by the other judges, but only the appli- 
cation of it, because the party injured there, who was the 
carrier, had the means of obtaining certain knowledge in his 
own power, namely, by weighing the goods, and therefore it 
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was a foolish credulity against which the law will not relieve. 
But that is not the case here, for it is expressly charged that 
the defendant knew the falsity of the allegation, and which the 
jury have found to be true, but non constat that the plaintiffs 
knew it, or had any means of knowing it, but trusted to the 
veracity of the defendant. And many reasons may occur 
why the defendant might know that fact better than the plain- 
tiffs, as if there had, before this event, subsisted a partnership 
between him and Falch, which had been dissolved, but at any 
rate it is stated as a fact that he knew it. It is admitted that a 
fraudulent affirmation, when the party making it has an inter- 
est, is a ground of action, as in Risney v. Selby, Salk. 211, 
which was a false affirmation, made to a purchaser, as to the 
rent of a farm which the defendant was in treaty to sell to 
him. But it was argued that the action lies not unless where 
the party making it has an interest, or colludes with one who 
has. I do not recollect that any case was cited which proves 
such a position, but if there were any such to be found I 
should not hesitate to say that it could not be law, for I have 
so great a veneration for the law as to suppose that nothing 
can be law which is not founded in common sense or common 
honesty. For the gist of the action is the injury done to the 
plaintiff, and not whether the defendant meant to be gainer by 
it ; what is it to the plaintiff whether the defendant was or was 
not to gain by it, the injury to him is the same. And it should 
seem that it ought more emphatically to lie against him, as the 
malice is more diabolical, if he had not the temptation of gain. 
For the same reason it cannot be necessary that the defendant 
should collude with one who has an interest. But if collusion 
were necessary, there seems all the reason in the world to sup- 
pose both interest and collusion from the nature of the act, for 
it is to be hoped that there is not to be found a disposition so dia- 
bolical as to prompt any man to injure another without bene- 
fitting himself But it is said that if this be determined to be 
law, any man may have an action brought against him for tell- 
ing a lie, by the crediting of which another happens eventually 
to be injured. But this consequence by no means follows, for 
in order to make it actionable it must be accompanied with the 
circumstances averred in this count, namely : that the defendant, 
"intending to deceive and defraud the plaintiffs, did deceitfully 
encourage and persuade them to do tlie act, and for that pur- 
pose made the false affirmation, in consequence of which they 
did the act." Any lie accompanied with the circumstances 
I should clearly hold to be the subject of an action ; but not a 
mere lie thrown out at random without any intention of hurt- 
ing any body, but which some person was foolish enough to act 
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upon ; for the quo animo is a great part of the gist of the action. 
Another argument which has been made use of is, that this is 
a new case, and that there is no precedent of such action. 
Where cases are new in their principle, there I admit that it is 
necessary to have recourse to legislative interposition in order 
to remedy the grievance : but when the case is only new in the 
instance, and the only question is upon the application of a 
principle recognized in the law to such a new case, it will be 
just as competent to courts of justice to apply the principle to 
any case which may arise two centuries hence, as it was two 
centuries ago. If it were not, we ought to blot out of our 
law books one fourth part of the cases that are to be found in 
them. The same objection might, in my opinion, have been 
made vrith much greater reason in the case of Coggs v Barnard, 
for there the defendant, so far from meaning an injury, meant 
a kindness, though he was not so careful as he should have 
been in the execution of what he undertook. And, indeed, 
the principle of the case does not, in my opinion, seem so clear 
as that of the case now before us, and yet that case has always 
been received as law. Indeed, one great reason, perhaps, why 
this action has never occurred, may be that it is not likely that 
such a species of fraud should be practiced, unless the party is 
in some way interested. Therefore I think the rule for arrest- 
ing the judgment ought to be discharged. 

Lord Kenyon, Gh. J. I am not desirous of entering very 
fully into the discussion of this subject, as the argument comes 
to me quite exhausted by what has been said by my brothers. 
But still I will say a few words as to the grounds upon which 
my opinion is formed. All laws stand on the best and broad- 
est basis which go to enforce moral and social duties. Though, 
indeed, it is not every moral and social duty the neglect of 
which is the ground of an action. For there are which are 
called in the civil law, duties of imperfect obligation, for the 
enforcing of which no action lies. There are many cases, 
where the pure effusion of a good mind may induce the per- 
formance of particular duties, which yet cannot be enforced by 
municipal laws. But there are certain duties, the non-perform- 
ance of which the jurisprudence of this country has made the 
subject of a civil action. And I find it laid down by the Lord 
Ch. B. Comyns, that " an action upon the case for a deceit lies 
when a man does any deceit to the damage of another." He 
has not, indeed, cited any authority for his opinion, but his 
opinion alone is of great authority ; since he was considered by 
his cotemporaries as the most able lawyer in Westminster Hall. 
Let us, however, consider whether that proposition is not sup- 
ported by the invariable principle in all the cases on this 
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subject. In 3 Bulstr. 95, it was held by Croke, J., that " fraud 
without damage, or damage without fraud, gives no cause of 
action ; but where these two do occur, there an action Ueth." 
It is true, as has already been observed, that the judges were 
of opinion in that case, that the action did not lie on other 
grounds. But consider what those other grounds were. Dod- 
dridge, J., said, "if we shall give way to this, then every carrier 
would have an action upon the case ; but he shall not have 
any action for this, because it is merely his oim, fault that he did 
not weigh it." Undoubtedly, where the common prudence 
and caution of man are sufficient to guard him, the law will not 
protect him in his negligence. And, in that case, as reported 
in Cro. Jac. 386, the negligence of the plaintiff himself was the 
cause for which the court held that the action was not main- 
tainable. Then, how does the principle of that case apply to 
the present ? There are many situations in life, and, particu- 
larly, in the commercial world, where a man cannot, by any 
diligence, inform himself of the degree of credit which ought 
to be given to the persons with whom he deals, in which cases 
he must apply to those whose sources of intelligence enable 
them to give the information required. In the case of Bulstrode, 
the carrier might have weighed the goods himself ; but in this 
case the plaintiffs had no means of knowing the state of 
Falch's credit but by an application to his neighbors. The 
same observation may be made to the cases cited by the de- 
fendant's counsel respecting titles to real property. For a per- 
son does not have recourse to common conversations to know 
the title of an estate which he is about to purchase ; but he 
may inspect the title deeds, and he does not use common pru- 
dence if he rely on any other security. In the case of Bul- 
strode the court seemed to consider that damnum and injuria 
are the grounds of this action ; and they all admitted that if 
they had existed in that case, the action would have lain there, 
for the rest of the judges did not controvert the opinion of 
Croke, J., but denied the application of it to that particular case. 
Then it was contended here that the action cannot be main- 
tained for telling a naked He ; but that proposition is to be 
taken sub modo. If, indeed, no injury is occasioned by the lie, 
it is not actionable ; but if it be attended with a damage, it then 
becomes the subject of an action. As calling a woman a whore, if 
she sustain no damage by it, is not actionable ; but if she loose 
her marriage by it, then she may recover satisfaction in damages. 
But, in this case, the two grounds of the action concur ; here 
are both the damnum et injuria. The plaintiffs applied to the 
defendant, telling him that they were going to deal with Falch, 
and desiring to be informed of his credit, when the defendant, 
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Jraudulenily, and knowing it to be otherwise, and with a design 
to deceive the plaintiffs, made the false affirmation which is 
stated on the record, by which they sustained a considerable 
damage. Then can a doubt be entertained for a moment but 
that this is injurious to the plaintiffs ? If this be not an injury, I 
do not know how to define the word. Then, as to the loss, this 
is stated in the declaration, and found by the verdict. Several 
of the words stated in this declaration, and particularly '■'■fraud- 
ulenter" did not occur in several of the cases cited. It is ad- 
mitted that the defendant's conduct was highly immoral and 
detrimental to society. And I am of opinion that the action is 
maintainable, on the grounds of deceit in the defendant and 
injury and loss to the plaintiffs. 

Rule for arresting the judgment discharged. 
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Williamson v. Allison. 

In an action on the case in iori. for a breach of a warranty of goods, the 
scienter need not be charged, nor, if charged, need it be proved. 

The declaration stated that the plaintiff, on 12th of May, 
1800, at London, &c., bargained with the defendant to buy of 
him twenty-four dozen bottles of claret, for the purpose of 
being forthwith exported, by the plaintiff, to the East Indies, 
and the defendant, then and there well knoioing the said claret 
to be in an unfit and improper state to be so exported as 
aforesaid, by then and there falsely and fraudulently warranting 
the said claret to be in a fit and proper state to be so exported 
as aforesaid, then and there falsely, fraudlentty and deceitfully 
sold the said claret to the plaintiff at and for a certain sum, viz : 
£78, to be therefore paid, and which was afterwards paid to 
the defendant for the same, and which claret was afterwards 
exported in bottles, by the plaintiff, to the East Indies, aforesaid, 
whereas in truth and in fact the said claret, so as aforesaid, 
sold by the defendant to the plaintiff, and so exported, as afore- 
said, at the tune of the said sale and warranty thereof, was 
not in a fit and proper state to be so exported, but, on the 



76 Warranty on the Sale of Personal Property. 

Williamson v. Allison. 

contrary, was at that time new, and in an unfit and improper 
state to be so exported, whereby the said claret fermented, 
and great part thereof became wholly lost to the plain- 
tiff, and the rest of little or no value, and by means of the 
premises the plaintiff lost great gains and profits, which he 
would otherwise have made, &c., and was put to great charge 
and expense about the exporting and insurance thereof, to-wit : 
at London, &c., and so the plaintiff, in fact saith, that the de- 
fendant, on the same day and year a.f6ressdd, falsely and fraud- 
ulently deceived him, to-wit, at London, &c. There were other 
counts, all charging the scienter and the deceit, to which the de- 
fendant pleaded not guilty. 

At the trial before Lawrence, J., at the sittings after last 
Hilary term, at Guildhall, the warranty was proved, and also 
that the wine, when it got to Bengal, was sour and unmarket- 
able ; but the plaintiff did not prove, nor did it appear probable 
from the evidence, that the defendant knew that the wine was 
unsound at the time when it was delivered, but the misfortune 
was more likely owing to bad bottling or packing. It was, 
therefore, contended on the part of the defendant, that the 
plaintiff was not entitled to recover, inasmuch as there was no 
proof of the scienter as laid in the declaration, but the learned 
judge being of opinion that the gist of the action was the war- 
ranty, and the scienter mere matter of aggravation, thought 
that the latter need not be proved, and directed the jury 
accordingly, who found for the plaintiff. 

In the last term a rule was obtained calling on the plaintiff 
to show cause why the verdict should not be set aside, and a 
new trial had, on the ground before suggested, and on report- 
ing the evidence on this day, Lawrence, J., referred to a case 

of V. Purchase, at Guildhall, 6 Geo. 2, before Lord 

Raymond, C. J., which was an action on the case for selling an 
unsound horse, which was warranted to be sound, in which 
the scienter was averred in the declaration. But Lord Ray- 
mond was of opinion that the scienter need not be proved, inas- 
much as there was a warranty, and that the scienter was only 
necessary to be proved where the action was in the nature of 
an action of deceit without any warranty. He observed, how- 
ever, that it did not appear from the note of that case, whether 
thQ declaration were in assumpsit or in tort, though he thought 
it more probable that it was in tort, as the practice of declaring 
in assumpsit in such cases was not common at that time. 

Gibbs and Dampier, who were to have shown cause against 
the rule, were stopped by the court. 

Erskine and Marryat, in support of the rule, said that unless 
the declaration in the case alluded to were in tort, the authority 
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of it did not press upon the defendant, and in Stewart v. Wil- 
kins, Doug. 18, where this subject was much discussed, the 
practice of declaring in assumpsit, in such cases, was not con- 
sidered as a novelty, it having been in use some time before, 
within the recollection of two of the judges, (Ashhurst and 
BuUer, Js.,) who were considerable pleaders. In assumpsit, 
upon an express warranty, the scienter is immaterial and irrele- 
vant, and therefore need not be proved, though laid. But in 
declaring in case for the deceit, though it may not be necessary 
where a warranty is stated to aver the scienter, according to 
Chandelor v. Lopus, 2 Gro. Jac. 4, yet not being irrelevant to 
the deceit, which is there the gist of the action, it must be 
proved if laid. Here, then, the plaintiff having declared in 
tort, and having averred the scienter, which is the medium of 
establishing the fraud and tort, was bound to prove it. The 
issue of Tiot guilty is joined on the deceit, and not on the 
assumpsit or warranty ; the deceit, therefore, is not merely not 
irrelevant, but of the very essence of the declaration. They 
also referred to a late case of Dowding v. Mortimer, before Lord 
Kenyon, G. J., where he was of opinion that the scienter was 
necesstu-y to be proved. 

Of this last mentioned case it was observed by the plaintiff's 
counsel in answer, that it did not state any warranty, but was 
founded wholly on the deceit. 

Lord Ellenborough, G. J. The distinction between immate- 
rial and irrelevant averments, was well taken in Bristow v. 
Wright. Dougl. 665. That was an action on the case against a 
sheriff, for taking the tenant's goods in execution without 
satisfying the landlord for a year's "rent; and the plain- 
tiff averred that the rent was reserved quarterly, whereas 
it turned out to be reserved yearly. There, if the whole 
averment as to the reservation of the rent had been struck 
out, the plaintiff could not have maintained his action, be- 
cause some rent must necessarily have been averred to be 
due ; and though it was unnecessary to have stated it to be 
reserved quarterly, yet the defendant was entitled to avail 
himself of the defect of proof in that particular. But here, if 
the whole averment respecting the defendant's knowledge of 
the unfitness of the wine for exportation, were struck out, the 
declaration would still be sufficient to entitle the plaintiff to 
recover upon the breach of the warranty proved. For, if one 
man lull another into security, as to the goodness of a com- 
modity by giving him a warranty of it, it is the same thing, 
whether or not the seller knew it at the time to be unfit for 
^ale ; the warranty is the thing which deceives the buyer, who 
relies on it and is thereby put off his guard. Then, if the 
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warranty be the material averment, it is sufficient to prove that 
broken to establish the deceit, and the form of the action can- 
not vary the proof in that respect. The ancient method of 
declaring, was in tort on the warranty broken, and that wa& 
just going out of general practice when the case of Stuart v. 
Wilkins was discussed, because it was found more convenient 
to declare in assumpsit, for the sake of adding the money counts. 
So general was the former method, ihat declarations in that 
form were familiar in every arrangement of precedents in tort. 
And the more modern practice of declaring in assumpsit in these 
cases has not prevailed generally above forty years. No other 
proof was required to sustain the former mode of declaring 
than the warranty itself, and the breach of it. Here, then, the 
plaintiff will be equally entitled to recover in the tort upon the 
same proof, by striking out the whole averment of the scienter. 
Lawrence, J. I retain my former opinion, that the scienter 
was not necessary to be proved. The form of declaring in 
assumpsit in these cases, is not of very ancient date, though Mr> 
Justice Buller, and before him, Mr. Justice Ashhurst, had 
often drawn declarations in that way in the course of their prac- 
tice as pleaders. The case of Stuart v. Wilkins, was the first 
wherein the question was regularly discussed, and that mode 
of declaring estabhshed ; but ever since that time, I have 
myself drawn a hundred declarations on the same subject in 
tort. There are many precedents of that sort in the books 
where a warranty is stated. Clift. Entr. 932, 4, 5, 6, and several 
others in the same book. Thomp. 40, 20. And these are not 
drawn as laying the gravamen on the deceit, as in the case 
alluded to of Dowding v. Mortimer, but on the wai-ranty 
broken. Therefore, considering what has been the common 
practice of pleading, till of late years, I think it very probable 
that in the case before Lord Raymond the declaration was in 
tort, and if so, it would be directly in point. With respect to 
what averments are necessary to be proved, I take the rule to 
be, that if the whole of the averment may be struck out, with- 
out destroying the plaintiff's right of action, it is not necessary 
to prove it ; but otherwise, if the whole cannot be struck out, 
without getting rid of a part essential to the cause of action ; 
for then, though the averment be more particular than it need 
have been, the whole must be proved or the plaintiff cannot 
recover. This distinction was taken by Mr. Justice Buller in 
Pippin V. Solomon 5 Term Reports 496, where he takes notice 
of the case of Bristow v. Wright, and observes that it was there 
neccessary for the plaintiff, in showing that he was landlord, to 
set forth a contract between himself and the tenant, and that 
no part of the contract alleged could be struck out, being 
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in its nature entire, and necessary to be proved as alleged. But 
in the principal case, he said that the averment (which was 
that the ship sailed after the making of the policy declared on) 
did not arise out of the contract, nor was the contract, as 
alleged, made to depend upon it ; and that if the averment there 
in question had been altogether omitted, the declaration would 
stih have contained a perfect cause of action. So here, if the 
scienter be struck out altogether, the plaintiff may still maintain 
his action in tort on the warranty broken. 

Le Blanc, J. The insertion or omission of the fact of the 
defendant's knowledge at the time, that the wine was unfit for 
sale, according to the warranty, makes no difference in the 
cause of action declared on, and therefore it may be struck out 
altogether ; but in another form of declaring it may be made 
material. 

Rule discharged. 



TRINITY TERM. 

12 EAST. 452. JUNE 27, 1810. 



Weall V, William King and Henry King. 

Upon a declaration in case, alleging a deceit to have been effected upon the 
plaintiff by means of a warranty made by two defendants upon a Joint sale to 
him, by both, of sheep, fheir Joint property, the plaintiff cannot recover upon proof of 
a contract of sale and warranty by one only as of his separate property, the 
action, though laid in fori, being founded on the Joint contract alleged. 

The plaintiff declared that on the 10th day of October, 1805, 
the defendants, at Weyhill Fair, exposed to sale two hundred 
Southdown lambs, as and for stock, i. e., sound lambs, and 
thereupon the plaintiff bargained vnth the defendants for the said 
lambs, as and for stock, i. e., sound lambs, at and for a certain 
price, to be therefore paid by the plaintiff to the defendants for 
the- same, and the defendants, by then and there falsely and 
fraudulently warranting the said lambs to be stock, i. e., sound 
lambs, then and there falsely, fraudulently and deceitfully sold 
the said 200 Southdown lambs to the plaintiff as and for stock, 
i. e., sound lambs, for a large price, to-wit : £400, which was 
afterwards paid by the plaintiff to the defendants for the same, 
whereas, in fact, the said lambs, at the time of the sale and 
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warranty of them, as aforesaid, were not stock, i. e., sound 
lambs, but were unsound and afflicted with the rot, by means 
whereof 37 of them died, and the rest became useless to the 
plaintiff, and the plaintiff lost the price and expected profit of 
them, &c. There were other counts laying the contract in 
different ways, but all of them charging it as a joint contract 
made by the defendants with the plaintiff. The defendants 
pleaded not guilty ; and at the trial before Heath, J., at Croydon, 
the plaintiff proved a warranty to the effect above stated, made 
by the defendant, Henry King, but there was no evidence to 
affect the other defendant, William King, on which it was ob- 
jected, by the defendants' counsel, that the evidence did not 
maintain the declaration. To which it was answered that the 
action arose on the tort and not on the contract. But the 
learned judge allowed the objection and nonsuited the plain- 
tiff, stating that in his consideration of the case, if that reason- 
ing were to prevail, every breach of promise might be converted 
into a tort. And, further, that if this declaration could be con- 
sidered as laid in tort founded on a contract, he should have 
submitted the case of Govett v. Radnidge, and others, 3 East. 62, 
on which the plaintiff's counsel principally relied for the reconsid- 
eration of the court of K. B., how far the same could be recon- 
ciled with the cases of Bristow v. Wright, Dougl. 666, and 
Boson V. Sanford, Skin. 278, Salk. 440, more especially as the 
court of conimon pleas had lately, in two cases of Powell v. 
Layton, 2 New. Rep. 365, and Max v. Roberts, 2 New. Rep. 
454, decided after mature consideration against the authority 
of Govett V. Radnidge under similar circumstances. A rule 
nisi was afterwards obtained by Garrow, in last Michaelmas 
term, for setting aside the nonsuit, which, in Easter term, was 
opposed by Marryat and Lowes, and supported by Garrow and 
Espinasse. I was not present in court at the time when the 
case was argued, but the subject seems to have been exhausted 
in the reports of the cases before referred to. And after time 
taken by the court to consider of the case and the conflicting 
authorities. 

Lord Ellenborough, C. J., now delivered judgment. This 
was an action against two defendants for deceit, stated to have 
been committed in a joint sale, alleged in the declaration to 
have been made by them, of some sheep, their joint property, 
and to have been warranted by them to be stock, or sound, 
sheep, and which proved to be unsound, and the question is 
whether the nonsuit, which proceeded on the ground of there 
being no evidence in the case to affect William King, one of the 
defendants, be maintainable. The argument, on the part of the 
plaintiff, has been that this is an action founded on the tort, 
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that torts are in naturetheir several, and that in actions of tort 
one defendant may be acquitted and others found guilty. This 
is unquestionably true, but still is not sufficient to decide the 
present question. The declaration alleges the deceit to have 
been effected by means of a warranty made by both the defend- 
ants in the course of a joiiit sale, by them both, of sheep, their 
joint property. The joint contract thus described is the founda- 
tion of the joint warranty laid in the declaration and essential 
to its legal existence and vaUdity, and it is a rule of law, that 
the proof of the contract must correspond with the description 
of it in all material respects, and it cannot be questioned that 
the allegation of a joint contract of sale was not only material, 
but essentially necessary to a joint warranty, alleged upon 
record to have been made by the supposed sellers by whatever 
circumstances and in whatever action, be the same debt, 
assumpsit, or tort, the allegation of a contract becomes necessary 
to be made, and such allegation, or any part of it, cannot (as 
here it certainly cannot) be rejected as mere surplusage, such 
allegation requires proof strictly corresponding therevrith ; it is 
in its nature entire and indivisible, and must be proved as laid 
in all material respects. We prefer deciding this case upon a 
principle which is certain and universal, rather than by a refer- 
ence to any cases either of doubtful authority or in which the 
particular facts may seem to afford a special rule of construction. 
In this case a joint contract was necessary to be laid in order 
to maintain the ground of action, as stated upon the record, 
and being so laid, and not being proved, the plaintiff wa." 
properly nonsuited. 
Rule discharged. 



FIFTY-FIFTH YEAR GEORGE III. APRIL 15, 1815. 
6 TAUNTON'S^REPORTS, io8. 



Laing v. Fidgeon. 



In every contract to furnish manufactured goods, however low the price, it 
is an implied term that the goods shall be merchantable. 

A contract to furnish goods with a certain latitude as to price, as saddles 
at 24J@26j, may be described as a contract to furnish them at a reasonable 
price. 
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The plaintiff declared that in consideration that he would 
buy of the defendant divers goods, to-wit : (amongst other ar- 
ticles) 48 saddles, at and for reasonable prices, to be paid by 
the plaintiff to the defendant, the defendant undertook to sell 
and deliver to the plaintiff such quantity of such goods, of a good 
and merchantable quality, and to charge fair and reasonable 
prices for the same, and averred a breach, that the goods de- 
livered were not of a good and merchantable quality. Upon 
the trial of the cause at Guildhall, at the sittings after Hilary 
Term, 1815, before Gibbs, C. J., (4 Campb. 169) the evidence 
was that the defendant, having previously sent to the plaintiff 
a sample of the saddles that could be furnished at the price 
aforementioned, the plaintiff gave him an order for " Goods for 
North America, 3 dozen single flap saddles, at 24s@26s, with 
cruppers, &c." It was proved that the saddles delivered were 
of very inferior materials and workmanship, and useless and 
unmerchantable, and they did not correspond vrith the sample. 
After verdict for the plaintiff, 

Vaughan, Sergt., now moved to set it aside and have a new 
trial, upon the ground of a variance between the contract 
averred and the contract proved ; for that, first, there was no 
proof of any contract that the goods should be merchantable ; 
and the price fixed being so low that a good saddle could not 
be made for that money, the plaintiff was thereby sufficiently 
apprised what species of goods he was to expect ; there was no 
warranty in fact, and the law did not, under these circum- 
stances, imply a warranty that the goods were merchantable. 
In respect to the price, he urged that the proof was, of a con- 
tract to sell them at a price varying from 24s to 26s, without 
reference to the question whether that price were reasonable ; 
and a reasonable price might much exceed 26s. The plaintiff 
ought to have declared on a contract to furnish them at 24s or 
26.S. 

The Court held that, as to the first objection, although there 
was no express contract that the article should be merchanta- 
ble, it resulted from the whole transaction that the article was 
to be merchantable ; the defendant might have rejected the 
order, but, having accepted it, he ought to furnish a merchant- 
able article. It was objected to the form of the declaration 
that it averred a contract to sell at a reasonable price, but that 
the evidence proved a contract to sell at a stated price. Look- 
ing at the order, the court thought it was not a contract to sell 
at a stated sum, but at a price near about those sums ; that it 
might well be described as a reasonable price ; and they 

Refused to grant a rule. 
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Yates V. Pirn. 



On a warranty of prime, singed bacon, evidence is not admissible of a practice 
in the bacon trade to receive bacon to a certain degree tainted as prime, singed 
bacon. 

Nor of a practice to preclude the purchaser from all remedy if he does not dis- 
cover and point out the defect by an early day. 

This was an action upon a sale note, dated 29th March, to 
" the plaintiff of 58 bales of prime, singed bacon, at 68s per 
cwt., arrived payable by an acceptance at two months from 
arrival, average weight if required," brought to recover dam- 
ages upon the ground that the goods did not answer the 
character of prime, singed bacon. Upon the trial of the cause 
at Guildhall, at the sittings of the Michaelmas term, 1815, be- 
fore Heath, J., it was proved that the plaintiff examined, as 
sample, one bale of the bacon on the 31st of March, and three 
bales on the 3d of April, when the bacon was weighed off, and 
the plaintiff afterwards gave a bill for the amount. It is usual 
to inspect bacon by average, trying three bales in 50, or five 
bales in 100. If an average is to be taken for taint, it is 
usual so to express it in the contract. If bacon be prime, a 
taint in an immaterial part, does not prevent it from answering 
that character, but that does not taint the whole. The bacon 
in question was too much tainted to be deemed prime. Shep- 
herd, Solicitor General, offered evidence that bacon, being an 
article which necessarily deteriorates by keeping and has, 
even from the beginning a nascent taint, so that it cannot by 
inspection after a considerable interval, be known whether it 
were perfectly sweet when it was first deposited in the ware- 
house ; an usage had been established in the trade, that a certain 
latitude of deterioration, called average taint, was allowed to 
subsist before the bacon ceases to answer the description of 
prime bacon ; and also, that if a purchaser does not make his 
objection within a reasonable time, he is precluded raising any 
claim on any defect of quality in the bacon. Heath, J., held 
that the contract amounted to a warranty that it was prime, 
singed bacon, and being in writing, could not be added to by 
parol evidence, nor altered by a practice often used to dispense 
with the breach of the warranty ; and that, although the plaintiff 
had kept the goods, he might recover in this action. 

The jury found a verdict for the plaintiff. 

The Solicitor General in this term, moved to set aside the 
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verdict and enter a nonsuit, upon the ground that the learned 
judge ought to have admitted the evidence. 

He could not forego this opportunity of expressing, that no 
man felt, or ever would feel, a stronger reverence than he did, 
for the opinions and decisions of that learned judge ; he con- 
sidered it as a debt of gratitude not to omit the occasion of 
uttering the sentiments, not only of himself, but of all his 
brethren at the bar, to express the unfeigned respect that they 
felt for the memory of the deceased, not only as a most upright 
and learned judge, but as a most good and valuable man, in 
which sentiment the court followed him most cordially. 

He contended that he set up this custom, not in contradis- 
tinction to the written contract, but as a term which the pecu- 
liar law of the trade engrafted on it, although not expressed ; 
as by the law merchant the three days' grace are added on a 
bill of exchange, though not expressed on the bill ; and as the 
period of credit prevailing in a particular trade attaches itself 
on a sale note of these goods, though it express no time of 
payment, and therefore is in its ordinary acceptance, a contract 
for payment on delivery. The purpose of this contract was for 
taking the case out of the statute of frauds, not for the purpose 
of excluding all other customs of trade. 

Gibbs, G. J. All the plaintiff's witnesses say, that if it be 
prime, singed bacon, it cannot be tainted. They also state, 
that when an allowance is made for taint, it is expressed in the 
contract ; but that is not the ground on which the defendant's 
counsel puts it, but that if the buyer does not examine it by a 
certain day, and point out the defect before a certain time, he 
can never afterwards object, but must take it at the price agreed 
on, though it be putrid. This can never be ; it would lead to 
great mischief. If a purchaser does not object to the quahty 
in a reasonable time, a strong use may be made of that circum- 
stance, but the use is, that a conclusion arises that the injury 
has accrued since the sale ; that, however, may be rebutted, 
and it is gone by, and the defendant has had the benefit of that 
argument in his address to the jury. I cannot think that any 
custom of trade can be admissable to prove that proposition 
now contended for ; and my brother Heath, for whose opinion 
we have always felt such a just deference, was right in this, as 
he was in most other cases that ever came before him. 

The rest of' the court concurring, the rule was refused. 
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Okell V. Smith e^ al. 

Where utensils to be used in trade have been contracted for and delivered at 
a stipulated price, it is a question for the jury, whether the vendee, who com- 
plains that they are unfit for the purpose for which they were intended, has used 
them further than was necessary in order to give them a fair trial. 

And, if not, the commodity being bulky, and after a reasonable trial found to 
be unfit for such purpose, the vendor, upon notice given, is bound to take them 
away ; but if the vendee retain the utensils, without giving such notice, he is lia- 
ble to pay for the vajue of the materials. 

Assumpsit for the price of sixteen copper pans. 

These pans had been made by the plaintiff, under a contract, 
by which he engaged that they should be sound and be made 
of the best materials, to be paid for at a certain stipulated price, 
by bill at two months. 

The defendants, after five or six trials, found that the pans 
were not sound, and would not answer the purpose for which 
they were intended, Ariz : the manufacture of vitriol. 

Park, for the plaintiff, contended that the defendants, having 
used the pans several times, were precluded from disputing the 
payment at the rate stipulated for. But, 

Bailey, J., held that this was a question for the jury, whether 
the defendants had used the pans more than was necessary in 
order to give them a fair trial. 

Park, for the plaintiff, assimilated the case to that of Morgan 
V. Richardson, 1 Gampb. 40 m., and as the argument was for an 
entire sum, contended that the defect in the pans was properly 
the subject of a cross action ; and he attempted to distinguish 
the case from that of Farnsworth v. Garrard, 1 Gampb. 38, and 
others of that description, where the articles were wholly unfit 
for use. 

The Attorney General and Gampbell answered that in Mor- 
gan V. Richardson, a bill of exchange was given. In Fisher v. 
Samuda, 1 Gampb. 190, where a wall had been built so im- 
properly that no benefit whatever had been derived from the 
service, it was held that the plaintiff was not entitled to recover 
even the value of the brick and mortar, and, in general, where 
the article is bulky, it is not necessary to return it ; it is sufS- 
cient to give notice to the other party. 

Bailey, J. The plaintiff certainly is not entitled to recover 
the full price stipulated for by the contract, according to which 
he was bound to furnish pans capable of answering the pur- 
poses for which they were ordered. If the defendants, after 
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giving them a reasonable trial, found them insufficient for the 
purpose, and gave notice to that effect to plaintiff, he was bound 
to take them away, and they remained at his risk ; but if no 
notice was given, but the defendant retained the pans, they are 
liable to pay as much as the materials are worth. 

The action was aftewards referred. 

Park, for the plaintiff. 

Garrow, A. G., and Campbell, for the defendants. 



I STARKIE 104. U. P.-i8i6. 



Bridge v. Wain. 

Goods sold are described in the invoice as Scarlet Cuttings; a warranty is to 
be inferred that the goods answered the known mercantile description of Scarlet 
Cuttings. 

In an action of assumpsit it is alleged, as a breach, that certain goods sold 
and delivered to the plaintiff, and warranted to be scarlet cuttings, were not 
scarlet cuttings, /??- quod, they became and were of no use or value to the plain- 
tiff. The plaintiff is entitled, without any further allegation of special damage, 
to recover as much as the goods would have been worth to him had t he contract 
been faithfully performed by the defendant. 

This was an action of special assumpsit. 

The declaration alleged a purchase by .the plaintiff, from the 
defendant, of scarlet cuttings, to the amount of £904, and all 
the counts, except the sixth and last count, alleged a special 
warranty by the defendant, that the scarlet cuttings were of a 
merchantable quality ; the sixth count alleged an undertaking 
that they were scarlet cuttings. 

It appeared in evidence that scarlet cuttings consisted of 
small pieces of scarlet cloth, in which the English dealt with 
the Chinese to a considerable extent. It was also proved that 
scarlet cuttings were understood, in the market, to mean cut- 
tings of cloth only, without any admixture of serge, or other 
materials, and that the article sold to the plaintiff did contain a 
quantity of serge, and that a part consisted of mere shreds of 
cloth, much smaller than those usually sent, and that goods of 
this description would be very unprofitable, if not wholly un- 
saleable, in China, and that a sale of such, without examina- 
tion, might prove very detrimental to the trader, who would 
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afterwards be regarded with great suspicion in the Chinese 
market. No special warranty was proved, but it appeared that, 
in the bill of parcels, the goods were described as scarlet cut- 
tings. 

Upon it being objected that no warranty had been proved, 

Lord Ellenborough. If they were sold by the name of scar- 
let cuttings, and were so described in the invoice, an underta- 
king that they were such must be inferred. To satisfy an 
allegation, that they were warranted to be of any particular 
quality, proof must be given of such a warranty, but a war- 
ranty is implied that they were that for whigh they were sold. 

Scarlett afterwards addressed the jury on the subject of 
damages ; he also submitted to the court that since the plaintiff 
could not recover on any count except the sixth, since all the 
others alleged an express warranty, and since the breach 
alleged in the sixth count was merely that " they were not 
scarlet cuttings, but shreds, serges, &c., and became and were 
of no use or value to the said plaintiff," the plaintiff was not 
entitled to recover any special damage whatever, no special 
damage having been alleged in the sixth count, and that he 
could not recover more than the mere difference in value be- 
tween the article delivered and that contracted for without 
reference to any specific particular loss resulting from the loss 
of sale in China. 

Lord Ellenborough (to the jury.) The difficulty in this case 
consists in ascertaining the damages sustained by the plaintiff, 
in consequence of his not having been furnished with proper 
scarlet cuttings ; we have no account of the sum actually pro- 
duced by the sales. Under the words of the sixth count, that 
they were of no use or value, you are to consider the effect of 
their being of no use or value in China. I am decidedly of 
opinion that by value, it is to be imderstood, the value which 
the plaintiff would have received had the defendant faithfully 
performed his contract. After his lordship had fully com- 
mented upon all the facts of the case, the jury found a verdict 
for the plaintiff on the sixth count ; damages, £350. 

Garrow, A. G., and Campbell, for the plaintiff. 

Scarlett, and V. Lawes, for the defendant. 

In the ensuing term, Scarlett moved for a new trial, on the 
ground of a misdirection by his lordship on the subject of 
damages, but the court refused a rule to show cause, being of 
opinion that the plaintiff was entitled to recover under the 
■ sixth count all the loss which he had sustained in consequence 
of not having in China those goods which the defendant had 
undertaken to supply. 
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Bluett V. Osborne et al. 

A sells to B a bowsprit which, at the time of the sale, appears to be perfectly 
sound, but which, after being used some time, turns out to be rotten ; in the 
absence of fraud A is entitled to recover from B what the bowsprit was appar- 
ently worth at the time of delivery. 

This was an action of assumpsit for goods sold and delivered. 
The question was 'as to the price of a bowsprit supplied by the 
plaintiff to the defendants. No specific price had been stipu- 
lated for ; the vessel sailed, and upon her arrival at Madeira 
the bowsprit, upon being cut up, was found to be rotten. The 
defendants had an opportunity of inspecting the bowsprit, 
which appeared, at the time of delivery, to be in every respect 
good and perfect. 

It was contended for the defendants that they were not 
liable to more than the real value of the bowsprit, and the case 
of Farnsworth v. Garrard, 1 Gampb. 38, was referred to. 
And that there was an implied warranty on the part of the 
vendor, that the article should be made of good and sufficient 
materials. 

Lord Ellenborough. A person who sells, impliedly warrants 
that the thing sold shall answer the purpose for which it is 
sold ; in this case the bowsprit was apparently good and the 
defendants had an opportunity for inspecting it. No fraud is 
complained of, but the bowsprit turned out to be defective 
upon cutting it up. I think the plaintiff is not liable on account 
of the subsequent failure. In the case cited what the plaintiff 
deserved was the value of the building, what he deserves here 
is the apparent value of the article at the time of the delivery, 
supposing the price to have been paid on delivery, could it 
have been recovered back ? 

Verdict for plaintiff. Damages £60. 

Garron, A. G., and for the plaintiff. 

Jervis and Barnwell for the defendant. 

In the ensuing term the court refused a rule nisi for a new 
trial 

\ 
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Hibbert v. Shee et al. 

Saturday, December 19. 

In the sale of goods by sample, if the bulk does not accord with the sample, 
the purchaser is not bound to accept or pay for the goods on any terms ; although 
no fraud was intended on the part of the vendor, and although the custom may 
have been that under such circumstances, the bargain shall stand good upon an 
allowance being made for the inferiority. 

Assumpsit for goods bargained and sold. Plea, the general 
issue. 

At a public sale on the 9th of April last, the defendants pur- 
chased of the plaintiff, by sample, sixteen hogsheads of sugar 
at eighty shillings per cwt. On examining the sugars purchased 
it was found that they by no means corresponded in color 
with the samples ; and in the opinion of the brokers who saw 
them, they were less valuable by five or six shillings a hundred 
weight. The plaintiff, nevertheless, required that the defend- 
ants should take the sugars on being allowed a compensation 
for the inferiority, insisting that according to the usage of the 
trade when samples have been drawn without fraud, and the 
bulk, notwithstanding, proves inferior, sworn brokers are to be 
called in to estimate the difference, and the vendor making an 
allowance for this, the purchaser must stand to his bargain. 
The defendants refused to accede to this proposal, as they alleged 
the sugars were unfit for the purpose for which they had bought 
them. 

It appeared that the hogsheads of sugar in question arrived 
in the West India docks in the end of November, 1806, and 
that in pursuance of the dock act, as they were landed, samples 
were taken, which were the samples exhibited at the sale on 
the 9th of April following. From being exposed to the air 
during this long interval they had become much whiter than 
when originally taken, or than fresh samples drawn on the 
11th day of April, although the latter, on being produced to the 
jury, now appeared nearly of the same hue. The witnesses 
stated that both were of equal grain, and likely to contain the 
same quantity saccharine matter, so that at the time of the sale 
they would have been of equal value to the sugar baker, but 
that for retail much more depends upon colour than the quality. 
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The act of Parliament enables the importer of sugars at any 
time to obtain fresh samples, while the purchaser at a public 
sale has no means of knowing when the samples exhibited 
have been drawn. 

The plaintiff's counsel rested their case chiefly on the usage, 
which, they contended, must govern and explain the contract 
between the parties. In support of it several brokers of great 
experience were examined, who swore that making an allow- 
ance for the difference was the common mode of settling dis- 
putes of this kind, although they had known a few instances 
where, by consent, the sugars had been returned to the vendor. 

Lord EUenborough. — The question here is whether the con- 
tract has been substantially performed. Does the sugar accord 
"with the sample exhibited at the sale ? If I buy a commodity 
wholly discordant to that which is promised -me, I am not 
bound to accept of a compensation for the dissimilarity. This 
is not a performance of the contract. And though there should 
prevail a habitual mode of arrangement between dealers in the 
articles, I have always a right to say, " is this what I meant to 
purchase ?" A spirit of candor and accommodation may lead 
to a compromise between the parties, but the legal mode of 
dealing is, that, if the article agreed on is not furnished, I may 
reject it and keep my money in my pocket. It appears that with 
respect to sugars there will be a difference between the bulk 
and the sample where the sample has been for some time 
exposed to the air, and if the party had full notice when the 
sample was drawn he might be expected to calculate upon the 
difference ; but all that is communicated at these sales, is that 
the sugars, of which samples are produced, he in the docks, 
and the bidders have a right to presume that the samples have 
been recently drawn. Did the sugar in question then accord 
in quality with the sample, and was it fit for the purposes in 
the contemplation of the purchasers ? 

Verdict for the defendants. 

The Attorney General Garrow and A. Moore for the plaintiff'. 

Park and Marryat for the defendant. 
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Shepherd v. Kain. 



Where an advertisement for the sale of a ship described her as a " copper fas- 
tened vessel," adding that the vessel was to be taken with all faults, without any 
allowance for any defects whatsoever, and it appeared that she was only partially 
copper fastened, held that notwithstanding the words "with all faults, &c.," the 
vendor was liable for the breach of the warranty. 

Case for the breach of a warranty as to the character of a 
ship. The advertisement for the sale of the ship described her 
as " a copper fastened vessel," but there were subjoined these 
words : " The vessel, with her stores, as she now lies, to be 
taken with all faults, without allowance for any defects whatso- 
ever." It appeared at the trial, at the last Guildhall sittings, 
before Best, J., that the ship, when sold, was only partially 
copper fastened, and that she was not called in the trade a 
copper fastened vessel. It appeared, also, that the plaintiff, 
before he bought her, had a full opportunity to examine her 
situation. Best, J., thought that the ship not being a copper 
fastened vessel, the plaintiff was entitled to a verdict, and di- 
rected the jury accordingly. 

And now. 

The Solicitor General moved for a new trial. He referred to 
Baglehole v. Walters, 3 Campb. 156. 

But, per euriam. The meaning of the advertisement must 
be that the seller will not be responsible for any faults which a 
copper fastened ship may have. Suppose a silver service sold, 
" with all faults," and it turns out to be plated, can there be 
any doubt that the vendor would be liable? " With all faults" 
must mean with all faults which it may have consistently with 
its being the thing described. Here the ship was not a copper 
fastened ship at all, and, therefore, the verdict was right. 
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Gray et al. v. Cox et al. 

Where the plaintiff in assumpsit alleged that in consideration that he would buy a 
quantity of sheathing copper of the defendant, at a certain price, the defendant 
undertook that it should be good, sound, substantial and serviceable copper 
Held, that this warranty was not proved by showing a purchase of copper 
sheathing at the ordinary market price, no express warranty had been given. 
Qumre, whether such evidence would have been sufficient to prove an allegation 
that the defendants promised that the article sold should be reasonably fit for 
sheathing copper. 

* Assumpsit. 

The first count of the declaration stated that, in considera- 
tion that the plaintiffs, at the request of the defendants, had 
agreed to purchase of the defendants a quantity of goods and 
merchandise, to- wit : 300 plates of copper sheathing of a cer- 
tain weight per foot, to-wit, &c., at and for a certain price 
agreed upon between them, to-wit, &c., the defendants under- 
took to furnish the plaintiffs with such goods and merchandise 
as aforesaid, of a good, sound, substantial, and serviceable 
quality. Averment that the plaintiffs, relying upon that under- 
taking, did buy the copper at the price aforesaid, but that the 
defendants did not furnish such goods as aforesaid of a good, 
sound, substantial or serviceable quality, but on the contrary 
did, instead thereof, supply the plaintiffs with certain plates of 
copper sheathing, of a very bad, unsound, and worthless qual- 
ity, by means whereof the plaintiffs, having affixed and fastened 
the said copper plates to a certain ship or vessel of them 
(plaintiffs) were forced to lay out a large sum of money in 
taking them off again and procuring other sheathing plates, and 
affixing them to the said ship. The second count varied in 
some immaterial respects from the first, but had a warranty in 
the same words as before. There were several other counts, 
without any material variation in the statement of the war- 
ranty. Plea, general issue. 

At the trial before Abbott, C. J., at the London sittings after 
Hilary term, 1824, it was proved by a bill of parcels and receipt 
given by the defendants, that in May, 1821, they had furnished 
to the plaintiffs for the ship Coventry a quantity of what they 
called " sheathing copper," and the price charged was the mar- 
ket price of the day for that article. No express warranty was 
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proved ; the vessel was coppered by shipwrights employed by 
the plaintiffs. The vessel made one voyage to Demerara, and 
returned in January, 1822, when a great part of the copper 
was found to be full of holes, and unfit for further use ; it was 
diminished in weight more than usually happens in the same 
space of time. Several witnesses proved that copper sheath- 
ing generally lasted four or five years, but admitted that the 
article in question was copper, and appeared good when put on 
the ship, and that no defect could be discovered by inspection 
of the article. The defendants were not the manufacturers of 
the copper, but procured it from the manufacturer, and resold 
it at a profit of 5 per cent. It was admitted that no imputation 
of fraud could be cast upon the defendants, and that it must 
be considered that they were ignorant of the defective quality 
of the copper. Upon this evidence it was urged that the 
plaintiffs ought to be nonsuited, no warranty of the copper 
having been proved. The Lord Chief Justice was of opinion 
that the defendants, having sold the copper to be applied to a 
specific purpose, and having received for it the market price of 
the day, must in law be considered as warranting it t(? be rea- 
sonably fit for that purpose ; and under this direction the plain- 
tiffs obtained a verdict. In Easter term a rule nisi for a new 
trial was obtained, against which, in Michaelmas term, Scarlett, 
and J. L. Adolphus showed cause, and Gurney & Campbell 
supported the rule, and, by the direction of the court, the case 
was again argued in this term by J. L. Adolphus for the plain- 
tiffs and Campbell for the defendants. 

For the plaintiffs were cited : *Jones v. Bowden, 4 Taunt. 847 ; 
*Weall V. King, 12 East. 452 ; * Yeats v. Pirn, 2 Marsh, 141 ; 
*BridgeB. Wain, 1 Stark. W. P. C. 504; *Chandelor v. Lopus, Cro. 
Jac. 4; *Pasley v. Freeman, 3 T. R. 51 ; Fisher v. Samuda, 1 
Campbell, 190; Gardner v. Gray, 4 Campb. 144; *Bluett v. 
Osborne, 1 Stark. N. P. C. 384; *Laingv. Fidgeon, 6 Taunt. 108; 
Prosser v. Hooper, 1 B. M.; *Parkinson v. Lee, 2 East. 314. 

Gwr. adv. vult. 

The opinion of the court was now delivered by Abbott, C. 
J., who (after stating the pleadings) proceeded as follows : At 
the trial of this cause, no evidence of an express warranty was 
given. The proof was that the plaintiffs offered a certain 
quantity of copper sheathing, and paid for it a fair market 
price. The plates were affixed to the vessel by a shipwright 
who did not then discover any defect in them, nor could any 
defect be discovered by inspection. 

The defendants were copper merchants, not manufacturers. 
It appeared also, that on the return of the vessel, from her 
first voyage after the copper was put on, many of the plates 
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were corroded by the salt water and full of holes, so as to make 
it necessary to supply them by new ones. 

At the trial it occurred to me, that if a person sold a com- 
modity for a particular purpose, he must be understood to 
warrant it reasonably fit and proper for such purpose. I am 
still strongly inclined to adhere to that opinion, but some of 
my learned brothers think differently. Supposing, however, my 
opinion to be correct, still the plaintiffs have not declared on a 
warranty or promise of thatnature, but upon a general warranty ; 
and we are all of opinion that such a general warranty does not 
arise, nor can be implied in law from such a contract or sale as 
the present. For this reason we think that the opinion expressed 
by me at nwi prius was incorrect, and that the rule for a new 
trial must be made absolute. 

Rule absolute. 



EASTER TERM. 1829 

5 BINGHAM 533. 



Jones V. Bright ef al. 

The plaintiff purchased from the warehouse of the defendant, the manufacturers- 
copper for sheathing a ship. The defendant, who knew the object for which the 
copper was wanted, said, " I will supply you well." 

The copper, in consequence of some intrinsic defect, the cause of which was 
not proved, having lasted only four months, instead of four years, the average 
duration of such an article. 

Held, in an action on the case in the nature of a deceit, that the plaintiff was 
entitled to damages. 

The tenth count of the declaration stated that the plaintiff 
on, &c., at &c., at the special instance and request of the de- 
fendants, bargained with the defendants to buy of them, and the 
defendants then and there agreed to sell to the plaintiff 1,000 
sheets of copper, for the purpose of sheathing ,the bottom of a 
certain bark or vessel called the Isabella ; and the defendants 
then and there, falsely and fraudulently warranting the said 
last mentioned sheets of copper which had been made and 
manufactured by the defendants to be reasonably fit and 
proper for the purpose last aforesaid, then and there sold the 
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last mentioned sheets of copper to the plaintiff at, and for a 
large sum of money, to-wit : The sum of £313 3s., which was 
afterwards paid by the plaintiff to the defendants for the same ; 
whereas, in truth, and in fact, the last mentioned sheets of 
copper were not, at the said time of the said warranty and sale 
thereof as aforesaid, reasonably fit or proper for the purpose 
last aforesaid ; but on the contrary thereof, the said last men- 
tioned sheets of copper were at that time of an inferior quality, 
and wholly unfit and improper for the purpose last aforesaid ; 
whereby the said last mentioned sheets of copper afterwards, 
to-wit : on &c., at &c., became and were greatly corroded, in- 
jured and destroyed and of little or no use or value to the 
plaintiff ; and so the defendants, by means of said last men- 
tioned premises, on &c., at &c., falsely and fraudulently deceived 
the plaintiff on the sale of the said last mentioned sheets of 
copper as aforesaid. 

Then followed an allegation of special damage. The eleventh 
count differed from the preceding, only in omitting the name of 
the vessel, and the allegation that the copper had been made 
and manufactured by the defendants. 

At the trial before Best, G. J., London sittings after Michael- 
mas term, the case proved was as follows : 

The plaintiff was a ship owner ; the defendants manufac- 
turers and vendors of copper for various purposes. 

Fisher, a mutual acquaintance of the parties, introduced 
them to each other, saying to the defendants : "Mr. Jones is in 
want of copper for sheathing a vessel, and I have pleasure in 
recommending him to you, knowing you will sell him a good 
article." One of the defendants answered : " Your friend may 
depend on it, we will supply him well." 

Copper was lying in the defendants' warehouse, in sheets of 
various size, thickness and weight ; the plaintiff's shipwright 
selected what he thought fit, and afterwards applied it to the 
plaintiff's ship, observing nothing amiss. The invoice described 
the article sold as " Copper for the ship Isabella." ' The plaintiff 
paid the market price as for copper of the best quality, and 
his ship proceeded on a voyage to Sierra Leone. The copper, 
however, instead of lasting four or five years, the usual dura- 
tion of copper employed in sheathing vessels, was, at the end 
of four or five months, greatly corroded in patches of holes and 
unfit for further service. 

Scientific men, called on the part of the plaintiff, ascribed the 
failure to an oversight or casualty in the manufacture, whereby 
the copper might have imbibed more oxygen than it ought to 
contain ; but all imputation of fraud on the defendants was 
disclaimed by the plaintiff. The defendants' witnesses accounted 



96 Warranty on the Sale of Personal Property. 

Jones V. Bright. 

for the corrosion from the singular inveteracy of the barnacles 
in the river at Sierra Leone, where the ship lay for some time. 
They stated that the quality of copper might always be known by 
its appearance and malleability, and if there had been any de- 
fect in that sold to the plaintiff, his shipwright must have 
discovered it while in the act of sheathing the vessel. 

The chief justice left it to the jury to determine whether the 
decay in the copper was occasioned by intrinsic defect or 
external accident ; and if it arose from intrinsic defect, whether 
such defect were occasioned in the process of manufacture. 

The jury found that the decay was occasioned by some in- 
trinsic defect in the quality of the copper, biit that there was 
no satisfactory evidence to show what was the cause of that 
defect. A verdict was thereupon entered for the plaintiff, sub- 
ject to an inquiry by an arbitrator as to the amount of dam- 



Ludlow, Sergt., obtained a rule nisi to set aside the verdict 
and enter a nonsuit, on the ground that without an express 
warranty, or proof of fraud, the defendants were not respon- 
sible for the quality of the article they sold. 

Wilde and Russell, Sergts., showed cause. When an article 
is sold for a particular purpose, a warranty is implied that it is 
fit for that purpose. 

The defendants' copper was sold for the purpose of sheath- 
ing a ship ; if not adapted to that purpose, it was of no use to 
the plaintiff ; he would only have purchased it, therefore, on 
the supposition that the defendants undertook it should have 
the re(.iuisite qualities. The rule, caveat emptor, applies only 
where the articles are bought in the way of merchandise, and 
not for any specific use. But good policy requires that the 
seller should be responsible where he sells an article for a spe- 
cific use. In many instances, it is impossible that the buyer 
should, by any degi'ee of care or diligence, be able to ascer- 
tain, beforehand, whether the article in question will answer 
the purpose for which it is destined ; but the seller has gen- 
erally the means of knowing this, and of preparing his article 
accordingly, more especially where, as in the present case, he 
is the manufacturer. So that if the position be true with 
regard to those who merely sell for a particular purpose, it is 
true a fortiori of those who manufacture and sell. If the de- 
fendants had sued for the price of the copper, it would have 
been an answer to such an action for the plaintiff to have shown 
that the copper had entirely failed when applied to the purpose 
for which it was sold. If so, it is but justice that the plaintiff, 
having paid the price, should recover damages if the consider- 
ation fails. The result of all the decisions on the subject is, 
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that the rule of caveat emptor does not apply where an article 
is sold for a particular purpose. Dealings for horses and other 
animals may easily be distinguished, because, as the animal is 
not produced by human agency, the seller has no more means 
than the buyer of guarding against or knowing intrinsic and 
hidden defects. But the same principle seems to apply in 
those cases also ; for if a horse be sold generally, without any 
intimation of the particular work to which he is to be applied, 
the buyer takes him at all risks, and ihe seller is not responsi- 
ble unless there be fraud or an express warranty ; but if the 
buyer specifies the purpose for which he wants the horse, — as 
to drive in a gig, or to carry a child, and it should turn out 
that the horse had never been in harness, and was unable to 
draw, or vicious and intractable, the buyer might recover, on 
proof of the animal's inaptitude for the purpose for which he was 
sold. According to Blackstone, 3 Bl. Com. 161, a presumptive 
undertaking or assumpsit arises in such cases " from the general 
implication and intendment of the courts of judicature, that 
every man hath engaged to perform what his duty or justice 
requires." Therefore, in *Laing v. Fidgeon, 6 Taunt. 108, it 
was held that in every contract to furnish manufactured goods, 
however low the price, it is an implied term that the goods 
should be merchantable. And though, in Fisher v. Samuda, 1 
Gampb. 190, it was held a party could not maintain an action 
on the ground of the goods being of a bad quality, and unfit 
for the purpose for which they were ordered ; that was after 
an action had been brought for the value of the goods fur- 
nished at a stipulated price, and the purchaser did not, either 
in bar of the action or to reduce the damages, object to the 
quality of the goods, but allowed the seller to recover a ver- 
dict for the full price agreed upon. 

But in Gardner v. Gray, 4 Gampb. 144, where the defendant 
sold twelve bags of waste silk at 10s 6d per pound, which on 
its arrival was found to be of a quality not saleable under the 
denomination of waste silk. Lord Ellenborough said : " The 
purchaser has a~ right to expect a saleable article answering the 
description in the contract. Without any particular warranty, 
there is an imphed term in every such contract. Where there 
is no opportunity to inspect the commodity, the maxim of 
caveat emptor does not apply. He cannot, without a warranty, 
insist that it shall be of any particular quality or fineness ; but 
the intention of both parties must be taken to be, that it shall 
be saleable in the market under the denomination mentioned 
in the contract between them." 

In *Okell V. Smith, 1 Stark. 108, and *Bluett v. Osborne, 1 
Stark. 384, Lord Ellenborough lays down the same principle. 



98 Warranty on the Sale of Personal Property. 

Jones V. Bright. 

though it should seem that the latter case must be misreported, 
inasmuch as the decision is apparently at variance with the 
principle laid down, "A person who sells impliedly warrants 
that the thing sold shall answer the purpose for which it is 
sold." 

In *Pasley v. Freeman, 3 T. R. 57, Duller J., said: "It was 
rightly held by Holt, G. J., and has been uniformly adopted 
ever since, that an affirmation at the time of a sale is a war- 
ranty, provided it appear in evidence to have been so intended." 

In *Yates v. Pim, 2 Marsh 141, Gibbs, G. J., says : " Where a 
party undertakes that he will supply goods of a certain descrip- 
tion, he must execute his engagement accordingly." It may be 
presumed from the premature decay, that the whole of the 
article furnished to the plaintiff was not copper, that there was 
a mixture of some other ingredient ; if so, *Bridge v. Wain, 1 
Stark 504, is an authority conclusively in favor of the plain- 
tiff. 

In Prosser v. Hooper, 1 B. M. 106, the undertaking of the 
parties collected from their acts was held sufficient to control 
the words of the contract, from which a warranty would other- 
wise have been impKed ; and *Ghandlor v. Lopus, Gro. Jac. 4, 
does not apply, having merely decided that in an action on the 
case for selling as a bezoar stone, a stone which was not a 
bezoar, it is necessary to allege in the declaration that the 
defendant knew it not to be a bezoar ; but the allegation of 
knowledge, if necessary in the present case, is implied in the 
statement that the defendants were the manufacturers of the 
article supplied. 

The only cases which can be relied on by the defendants are 
♦Parkinson v. Lee, 2 East. 304, and *Gray, v. Cox. 4 B. ct G. 108. 
But in *Parkinson v. Lee, the defendants were not the growers 
of the hops they sold ; the hops had been damaged without 
their knowledge ; they were sold from samples fairly dra-^n 
and were equal to the samples ; and in *Gray v. Cox, the court 
decided simply on the ground that a warranty of a very exten- 
sive kind, alleged in the declaration, was not sustained by the 
evidence at the trial. 

Ludlow, Sergt., Contra. — This is not an action of assmnjmt, 
but an action on the case in the nature of deceit ; and the whole 
current of earlier authorities, confirmed by recent decisions, 
prove that the plaintiff in such an action must allege and show 
either an express warranty, or that the defendant knew that 
the article he sold was not such as he represented it to be. In 
all other cases the rule of caveat emptor applies. 

Lord Coke says : " By the civil law every person is bound to 
warrant the thing that he sells or conveys, although there be no 
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express warranty; but the common law binds him not, unless 
there be a warranty, either in deed or in law ; for caveat emptor.^'' 
Co. Lit. 102 a. In the present case, there is no pretence for 
saying that any express warranty was given, and knowledge 
on the part of the defendants of any defect in the copper, is 
neither averred nor proved. In the transaction with the plain- 
tiff, the defendants were the mere sellers of the copper, which 
lay in their warehouse ready for delivery, and was inspected 
and chosen by the plaintiff's agent. The circumstance that 
they were also the manufacturers, is a mere accident which 
does not affect the case, because the article was not made to 
order ; the allegation, therefore, that they were the manufac- 
turers, is not tantamount to an averment that they knew of the 
defects in the article they sold from their warehouse ; and 
no authority can be found, in which in an action of deceit a 
warranty has been implied, without averment and proof of 
knowledge. 

In an action on an express warranty, the breach of the warranty 
is the gravamen, and in such case it is not necessary to allege 
the scienter, nor if alleged to prove it ; but in actions on the 
case in the nature of deceit, the gravamen is the deceit, and the 
gist of the action is the scienter. *Williamson v. Allison, 2 East. 
446. In the old writs, sachant is always the material word. 
1 Fitz. W. B. 9. And the text books, Stalham's abv., Noy's 
maxims. Wood's instit., lay down the law as settled on that 
head. Roll. abr. Act. on cases, p 90, pi. 1, 2, 3, 4. If an al- 
legation of a warranty in the declaration can be supported by 
proof of a contract for the sale of goods for a specific purpose, 
there is an end of the distinction between implied and express 
warranties. The scienter need not be proved in any case, since 
the implied warranty would always be tantamount to an ex- 
press warranty and so preclude the necessity of proving the 
scienter. The only question, therefore, in this case is, whether 
the law will, according to the dictum of Lord Tenterden in *Gray 
V. Cox, lay upon the seller or manufacturer, an obligation to war- 
rant in all cases that the article which he sells shall be reasonably 
fit and proper for the use for which it is intended, and render 
him responsible for all consequences which may result, if it 
shall be found not to answer the purpose for which it was de- 
signed and, that, on account of some latent defect of wh^'ch he 
was ignorant, and which shall not be proved to have arisen from 
any want of skill on his part, or the use of improper materials, 
or any accident against which human prudence might have 
been capable of guarding him ? If such a doctrine can be 
maintained, every dealer or manufacturer, however skillful in 
the exercise of his art, however careful in the selection of his 
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materials, and however cautious in the language of his con- 
tracts, may be ruined in a moment by the unexpected failure 
of his commodity. Suppose, for instance, the snapping of a 
chain-cable holding a valuable East Indiaman, and the subse- 
quent loss of the vessel. Is the seher of the cable to be held 
responsible for the consequences, although it be not shown 
that it was attributable to his negligence, want of skill, or the 
use of improper materials ? As well may the solicitor, under 
whose instructions the declaration in the cause was prepared, 
be held responsible if it be found unfit or improper for 
the purpose for which it was intended, although it shall 
not be proved to have been owing to his want of skill or dili- 
igence ; or the purchaser of quack medicines complain that he 
has been imposed on by an advertisement which all the world 
recognizes as a puff. 

Lord Tenterden seems to have been himself aware of the 
extensive consequences of such a doctrine, when he introduced 
the word " reasonably, " which appears to have been intended 
to limit the responsibility to an obligation to provide an article 
which should be as fit and proper for the purpose for which it 
was intended as the application of skill, diligence and prudence 
in the selection of the materials and in the manufacture could 
reasonably render it. 

All the recent cases, when examined, are in favor of the 
defendants. In *Yeats v. Pim, there was an express warranty ; 
the custom of the trade was set up as an answer, but was held 
insufficient. In *Bridge v. Wain, the plaintiff recovered on a 
count stating that he contracted for scarlet cuttings, and that 
the article supplied was not scarlet cuttings. In Fisher v. Sa- 
muda, no question arose as to the extent of the warranty, and 
there the goods were supplied for exportation, and were never 
seen by the plaintiff ; which appears also to have been the case in 
*Laing v. Fidgeon. Gai'dner r. Gray is also an authority in fa- 
vor of the defendants, for there it was held that there was no 
implied warranty that the goods should be equal to the sample 
exhibited ; but the plaintiff recovered, because the article sup- 
plied was not that which was described in the contract. The 
passage cited from *Bluitt v. Osborne, is indeed prima facie in fa- 
vor of the plaintiff; but Lord Ellenborough immediately after- 
wards says : " In this case the bowsprit was apparently good, and 
the defendant had an opportunity of inspecting it. No fraud 
is complained of, but the bowsprit turned out to be defective 
upon cutting it up. I think the plaintiff is not liable on account 
of the subsequent failure." In the present case no fraud is im- 
puted ; the copper was apparently good, and the plaintiffs had 
an opportunity of inspecting it. The defendants, therefore, are 
not liable on account of the subsequent failure. 
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In *Weall v. King, 12 East. 452, the declaration averred a 
contract for stock sheep, and the whole question, as far as war- 
ranty was concerned, was upon the custom as explaining the 
meaning of the contract. Here, the article supplied, was 
sheathing copper ; there was no evidence that the customary 
meaning of sheathing copper was, " copper that would last five 
years ; " and the invoice, which alone is evidence of the con- 
tract, does not state it to b^ copper for sheathing. Then *Par- 
kinson v. Lee is expressly in point; the second count there 
averred a promise to supply good, sound and merchantable 
hops. The evidence was that the plaintiff paid a fair market 
price^for merchantable hops ; but no express warranty being 
proved, it was held that the defendant was not responsible 
for a latent defect in the article. In *Gray v. Cox, the court 
did not sanction the opinion expressed by Lord Tenterden. 
Cur. adv. vult. 

Best, C. J. — It is the duty of the court, in administering the 
law, to lay dovsm rules calculated to prevent fraud ; to protect 
persons who are necessarily ignorant of the qualities of a 
commodity they purchase, and to make it the interest of manu- 
facturers, and those who sell, to furnish the best article that 
can be supplied. The court must decide with a view to such 
rules, although upon the present occasion no fraud has been 
practiced by the parties calling for decision. This is an action 
against the defendants, to recover damages for the insufficiency 
of certain copper which they furnished for a particular pur- 
pose. It has been asserted that the invoice is the only evidence 
of such a contract, and that the defendants ought not to be 
bound by a loose conversation at the time of the sale. An 
invoice, however, is frequently not sent till long after the con- 
tract is completed, and is altogether unlike a broker's note, 
which does contain the contract between the parties ; but if 
we look at the invoice alone, we see, in the present case, that 
the copper was expressly for the ship Isabella. However, I do 
not narrow my judgment to that, but think on the authority of 
a case not cited at the bar, Kain v. Old, 2 B. & C. 634, that 
" when the whole matter passes in parol, all that passes may 
sometimes be taken together as forming parcel of the contract, 
though not always, because matter talked of at the commence- 
ment of a bargain may be excluded by the language used at its 
termination." In that doctrine I entirely concur. 

Whatever, then, was not previous discussion, but formed part 
of the contract, may be taken into consideration. In a contract 
of this kind, it is not necessary that the seller should say, " I 
warrant ; " it is enough if he says that the article which he 
sells is fit for a particular purpose. Here, when Fisher, a 
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mutual acquaintance of the parties, introduced them to each 
other, he said, " Mr. Jones is in want of copper for sheathing a 
vessel ; " and one of the defendants answered, " We will sup- 
ply him well." As there was no subsequent communication, 
that constituted a contract, and amounted to a warranty. But 
I wish to put the case on a broad principle : If a man sells an 
article, he thereby warrants that it is merchantable, that it is fit 
for some purpose. This was established in *Laing v. Fidgeon. 
If he sells it for a particular purpose, he thereby warrants it fit 
for that purpose, and no case has decided otherwise, although 
there are, doubtless, some dicta to the contrary. Pteference has 
been made to cases on warranties of horses ; but there is a 
great difference between contracts for horses and a warranty 
of a manufactured article. No prudence can guard against 
latent defects in a horse ; but by providing proper materials, a 
merchant may guard against defects in manufactured articles, 
as he who manufactures copper may, by due care, prevent the 
introduction of too much oxygen, and this distinction explains 
the case of *Bluett v. Osborne, in which Lord EUenborough 
held that the defendant, who had sold a bowsprit, was not 
responsible for a failure arising out of a latent defect in the 
timber. 

The decisions, however, touching the sale of horses, turn on 
the same principle. If a man sehs a horse generally, he war- 
rants no more than that it is a horse ; the buyer puts no question, 
and perhaps gets the animal the cheaper. But if he asks for a 
carriage horse, or a horse to carry a female or a timid and in- 
firm rider, he who knows the qualities of the animal, and 
sells, undertakes, on every principle of honesty, that it is fit for 
the purpose indicated. The selling, upon a demand for a horse 
with particular qualities, is an affirmation that he possesses 
those qualities. So it has been decided, if beer be sold to be 
consumed at Gibralter, the sale is an affirmation that it is fit to go 
so far. Whether or not an article has been sold for a partic- 
ular purpose, is indeed a question of fact ; but if sold for such 
purpose, the sale is an undertaking that it is fit. As to the 
puffs, to which allusion has been made, the court has no wish 
to encourage them ; they are mere traps for buyers ; and if a 
case were to arise out of a contract made under such circum- 
stances, and it were shown that the article puffed was of 
inferior quality, when asserted to be of the best materials and 
workmanship, the seller would be bound to take it back, or 
make compensation in damages. These principles decide the 
present case in favor of the plaintiff. After what Lord Ten- 
terden had said in *Gray v. Fox, I declined expressing an opin- 
ion at nisiprius ; but I expected the jury would have found 
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that the article was not properly manufactured, for the testi- 
mony of the scientific witnesses was very clear ; and though 
the conduct of the defendants was most upright, the article 
they sold had certainly suffered in the manufacture. At all 
events, the warranty given by them is not satisfied, because the 
jury find that there is an intrinsic defect in an article manufac- 
tured by them. Old cases have been cited, and *Chandelor v. 
Lopus at the head of them ; but that does not bear on the 
question, because all that the court decided is, that to render 
the defendant liable there must be a warranty or a false repre- 
sentation. But the case does not decide there must be an 
express warranty ; an implied warranty would satisfy the 
terms of the decision. Here there has been, in my opinion, an 
express warranty. The most material case is *Parkinson v. 
Lee, but the point was not decided there ; the court only 
decided that a warranty that the hops should be equal to sam- 
ple, was satisfied by showing that they were equal to sample, 
although not perfectly good and merchantable. Then the defect 
complained of was in a product of nature, not of human art, 
and was unknown to the sellers. That case, too, was decided 
in 1802, and Gibbs, G. J., cannot be supposed to have been un- 
acquainted with it, when he decided *Laing v. Fidgeon, in 1815 ; 
yet he there decided the point now in dispute, that in every con- 
tract to furnish manufactured goods, however low the price, it 
is an implied term that the goods should be merchantable. 

The law, then, resolves itself into this : that if a man sells 
generally, he undertakes that the article sold is fit for some 
purpose ; if he sells it for a particular purpose, he undertakes 
that it shall be fit for that particular purpose. 

In the present case, the copper was sold for the purpose of 
sheathing a ship, and was not fit for that purpose ; the verdict 
for the plaintiff, therefore, must stand. The case is of great 
importance, because it will teach manufacturers that they must 
not aim at underselling each other by producing goods of infe- 
rior quality, and that the law will protect purchasers who are 
necessarily ignorant of the commodity sold. 

Park, J. — I entertain no opinion adverse to the character of 
the defendants, because the mischief may have happened by 
the oversight of those whom they employ ; but on the case 
itself, I have no doubt — distinguishing, as I do, between the 
manufacturer of an article and the mere seller. The count on 
which the jury have found for the plaintiff, states that the de- 
fendants, by falsely andfraudulentlywarrantingthat copper which 
had been manufactured by them was reasonably fit and proper 
for the purposes of sheathing the bottom of a vessel, sold the 
copper to the plaintiff for a large sum of money, whereas the 
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copper was wholly unfit for the purpose and of little or no use 
to the plaintiff. 

Now, independently of the evidence of Fisher, which goes 
to show an express warranty, is there not, where the purchaser 
cannot judge of the interior of the article, and buys for a 
particular purpose, an implied warranty that the article is fit 
and proper for the purpose for which it is purchased ? And it 
is surely improper that copper, which usually lasts four or five 
years, should corrode in a single voyage. It has been argued 
that in all cases there must be a warranty, or a scienter and 
fraud. Perhaps so ; but till the cause comes to proof, it cannot 
appear whether the warranty be implied or express, and it will 
be enough to show that there is an implied warranty, from the 
nature of the dealing between the parties. In the cases re- 
ferred to, the point has been decided to the full extent that the 
plaintiff requires in this case. The principal object of attack 
has been the case of *Gray v. Cox, where Lord Tenterden said, 
" that if a person sold a commodity for a particular purpose, 
he must be understood to warrant it reasonably fit and proper 
for such purpose." And this is not to be esteemed an obiter 
dictum, because the other judges differ from him. It is his 
judgment formally given, and goes to support the argument for 
the plaintiff in this cause. The other judges, indeed, only 
doubted whether the warranty given in evidence supported the 
warranty laid in the declaration, which was very extensive — a 
doubt in which Lord Tenterden concurred. But, if the dec- 
laration had been framed in the language of the present, it is 
probable the evidence in support of it would have been deemed 
sufficient. 

In Fisher v. Samuda, the plaintiff had paid for the goods 
after an action had been brought against him for the price, in 
which he did not, either in bar or reduction of damages, object 
to the quality of the goods, so that he may be said to have ac- 
quiesced in the defect, and the case has no bearing on the 
present. 

In *Laing v. Fidgeon, the rule is laid do-wn in the strongest 
terms, and no man had more knowledge of commercial law 
than G. J. Gibbs. In Garchier v. Gray, Lord Ellenborough lays 
down the same rule, and says that the principle of caveat 
emptor does not apply where the buyer has no opportunity for 
inspection. It has been argued that the plaintiff had inspection 
here, but it was merely of the exterior of the commodity, and 
he had no means of knowing its intrinsic qualities. In *Okell v. 
Smith, it was laid dovrai that the seller is bound to furnish a 
commodity that will answer the puipose for which it is sold ; 
and Lord Ellenborough said, in *Bluett v. Osborne, that by sell- 
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ing an article the vendor impliedly warrants it fit for the pur- 
pose for which it is sold, and that it is important for the 
interests of commerce that it should be so. I am, therefore, 
cleai'ly of opinion that the verdict for the plaintiff should 
stand. 

Burrough, J. — I consider this as more a question of fact than 
of law. The question is, whether the contract was proved as 
laid. It was so proved, and after Fisher had introduced the 
parties, and stated the purpose for which the plaintiff wanted 
the copper, the defendants warranted the article by undertaking 
to serve the plaintiff well. The allegation in the declaration 
that the copper was manufactured by the defendants is suf- 
ficiently distinct ; it is of the very essence of the case, and the 
plaintiff must have been nonsuited if he had failed to prove it. 
The declaration states that the defendants sold, for the sheath- 
ing of a ship, copper which had been manufactured by them- 
selves, and falsely and fraudulently warranted it fit for the pur- 
pose. 

Now in the case of the King v. Boyall, 2 Burr. 832, objection 
was taken to an indictment against a parishioner for not send- 
ing out carts to highway labor, that the allegation touching the 
order of the surveyors only mentioned them as being survey- 
ors, without adding when and how they were appointed ; but 
Lord Mansfield held that being was a sufficient reason. 

The defendants knew what the copper was wanted for, and 
made it ; and the whole of the tenth count is proved except 
the word fraudulent^ which is not material, where it is 
also expressly stated and proved that the defendants falsely 
warranted. The copper, instead of lasting four or five years, 
lasted only one voyage, and this was proved to have been oc- 
casioned by a defect in the manufacture. 

I cannot comprehend why the action should not lie. I put 
it on the ground of an express warranty and the finding of the 
jury that the copper was insufficient, and am of opinion that 
the verdict must stand. 

Gaselee, J. — The case has been so fully gone into that I 
shall make only one or two observations. Without inquiring 
whether the warranty here be express or implied, it is clear that 
where goods are ordered for a particular purpose, the law im- 
phes a warranty that they are fit for that purpose. That was 
taken for granted in Fisher v. Samuda, and though the plaintiff, 
who complained of the insufficiency of the goods sold him, did 
not recover in that case, that was because he had never objected 
to the quality of them in an action which had been brought for 
the price and had been conducted to judgment against him. It 
has been argued that the couats on which the plaintiff has 
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recovered in this case do not state a sufficient contract of war- 
ranty. If so, that may be urged in error, but the counts could 
not easily have been framed othervnse, as it is never clear, on 
the face of a declaration, whether the warranty to be proved is 
express or implied. 

How far the case might have been altered if the defendants 
had not manufactured the copper, I do not say ; but as to the 
warranty, the declaration could scarcely have been other than 
it is. The rule which has been obtained on the part of the 
defendants must be discharged. 
Rule discharged. 



7 BINGHAM. 603.— T831, 



Margetson v. Wright. 

1 . Defendant warranted sound wind and limb, at the time of the bargain, and 
sold for £<)0, a race horse which had broken down in training and was affected 
with a splint, circumstances which were disclosed to the plaintiff, and but for 
which the horse would have been worth £s°^- Held that this warranty did not 
import that the horse was fit for the purposes of an ordinary horse. 

2. The warranty being restricted to the time of the bargain, semble, the plaintiff 
could not sue in respect of the horse breaking down afterwards. 

3. Defects apparent at the time of a warranty are not included in it. 

Aasivmimt on a horse warranty. 

The plaintiff, an attorney, being desirous of possessing a race 
horse, went to examine the defendant's stallion, Sampson. 
Sampson was a crib biter, had a splint on the off fore leg, and 
had broken down in training. If these defects, which the de- 
fendant disclosed to the plaintiff, had not existed, Sampson, who 
\vas at that time sound in other respects, would have been 
worth £500. Under these circumstances, however, he was to be 
sold for £90 ; and a French veterinary surgeon having reduced 
the splint, and having communicated a recipe which afforded a 
chance of eradicating it altogether, the plaintiff was disposed to 
make the purchase. He first, however, required a Avarranty 
that Sampson would stand training, which the defendant re- 
fused to give. The plaintiff then wrote a memorandum of 
agreement which specified the amount and times of payment. 
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and stipulated that the plaintiff should, in addition, give the 
defendant £10 a time for the first five times the horse should 
win races in 1830, and concluded as follows : " And the said 
Mr. Wright does hereby warrant the said horse to be sound 
wind and hmb." 

This, however, the defendant declined to' sign unless the 
words " at this time " were added after wind and limb ; 
which being done the warranty was signed and the plaintiff 
took away his bargain. 

About six months afterwards Sampson again broke down in 
training, and the plaintiff upon that ground commenced the 
present action. 

Upon proof of these circumstances, at the last Westmoreland 
assises, Park, J., before whom the cause was tried, told the jury 
that the insertion in the warranty of the words " at this time " 
were probably intended to exclude a warranty of the horse's 
standing training, and then stated the question to be, whether, 
at the time of the warranty, the animal was sound for the pur- 
poses of an ordinary horse, as to go on the road and the like ; 
the express warranty rendering the defendant responsible for 
the consequences of the splint, though the defect was visible. 

A verdict having been found for the plaintiff, Wild, Sergt., 
moved for a new trial on the ground that the jury had been 
misled by the construction which the learned judge had put 
upon the warranty. The splint being a visible defect, ought to 
have been considered as excluded from the warranty ; and seeing 
that the horse was worth £500 but for the splint, and that he 
was about to be sold for only £90, it was plain that the plaintiff 
bought him at a risk, and that the warranty was confined to 
the time of the bargain, excluding all future accidents. If it 
was for the purpose of so restricting the warranty that the 
words " at this time," were introduced, and " sound wind and 
limb " when predicated of a race horse, means merely that the 
animal is in health ; not that he is fit for the purposes of an or- 
dinary horse, such as the road, drawing or the like— purposes to 
which a race horse can never be applied. The plaintiff paid 
for the chance of Sampson's recovery from the splint and for 
his worth as a stallion, which was all the warranty meant to 
insure. 

A rule nisi having been granted, Spankie, Sergt., who showed 
cause, contended that the warranty was good for nothing if it 
did not insure to the plaintiff a horse fit, at least, for ordinary 
purposes, it being admitted that there was little or no chance 
that Sampson could ever again be employed as a race horse. 
But this was not like the case of a patent or avowed defect. It 
being doubtful whether the horse would recover from the splint 



108 Warranty on the Sale of Personal Property. 

Margetson v. Wright. 

or not, it was the more essential to the plaintiff to rely on a 
warranty from the seller, and from what happened so soon 
afterwards it might be presumed the horse could not have been 
sound at the time of the warranty. 

Wild and Jones, Sergi;s., having been heard in support of the 
rule, 

Tindall, C. J., said : This was an action on a warranty of a 
horse, the terms of which were " the said defendant doth hereby 
warrant the said horse to be sound vsdnd and limb at this time." 
Two subjects which might, or might not, have become a source 
of unsoundness, namely, crib-biting and a splint, were discussed 
by the parties at the time of the bargain, and after that discus- 
sion, the warranty in question was entered into. Now, the 
old books lay it down, that defects apparent at the time of a 
bargain are not included in a warranty, however general, because 
they can form no subject of deceit or fraud. There can, how- 
ever, be no deceit where a defect is so manifest that both parties 
discuss it at the time. A party, therefore, who should buy a 
horse knowing it to be blind in both eyes, could not sue on a 
general warranty of soundness. In the present case the splint 
was known to both parties, and the learned judge left it to the 
jury to say whether the horse was fit for ordinary purposes. 
His direction would have been less subject to misapprehension 
if he had left them to consider whether the horse was, at the time 
of the bargain, sound wind and limb, saving those manifest de- 
fects contemplated by the parties. 

It seems to us, therefore, that the jury may have been in 
some degree misled, and that the purposes of justice will be 
better attained by sending the cause to a second inquiry. 

The rest of the court concurring, the rule was made 
Absolute. 
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Harvey v. Young. 



J. S. had a term of years, and there being a discourse between 
him and J. D. about buying that term, J. S. said and affirmed to 
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J. D. that the term was worth £150, to be sold, upon which J. 
D. gave J. S. £150 for the term; and afterwards J. D. offered 
and endeavored to seM the term again, and. could not obtain nor 
get for the term £100, whereupon he brought an action on the 
case in the nature of a deceit against J. S. and declared ut supra, 
and that J. S. assured to him that the term was worth so much, 
to which assertion, J. D. fidem adhibens, did buy the term for 
so much money, but could not sell it again for so much money 
as was given at first, in fraud and deceit of the plaintiff, to his 
damages, »S;c. ; and upon not guilty pleaded, it was found for the 
plaintiff, and alleged in arrest of judgment that the matter pre- 
cedent did not prove any fraud ; for it was but the defendant's 
bare assertion that the term was worth so much, and it was 
the plaintiff's folly to give credit to such assertion. But if the 
defendant had warranted the term to be of such value to be 
sold, and the plaintiff had thereupon given and disbursed his 
money, there it is otherwise ; for the warranty given by the 
defendant is a matter to induce confidence and trust in the 
plaintiff. Between Harvey and Young, Mich. 39, Ehz. as Towes 
of the Inner Temple said at the bar, and that he was of counsel 
with the defendant. 
Qtwdnota. 



TRINITY TERM, 12 W. 3. 

B. R. 2 LD. RAYM, 1182, 1205. CITED I SALKELD 210. 



Medina v. Stoughton. 

Case, for that the defendant being possessed of a certain lot- 
tery ticket, sold it to the plaintiff, affirming it to be his own, 
whereas in truth it was not his, but another's; defendant 
pleaded he bought it bona fide, and so sold it, et petit judicium de 
narr, and quod narr. praed. cessatur : The plaintiff demurred. 

And per Holt, G. J., 

1st. Where one having the possession of any personal 
chattel, sells it, the bare affirming it to be his amounts to a 
warranty, and an action lies on the affirmation, for his having 
possession is a colour of title, and perhaps no other title can be 
made out ; aliter where the seller is out of possession, for there 
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may be room to question the seller's title and caveat emptor in 
such case to have either an express warranty or a good title. 
So it is in the case of lands, whether the seller be in or out of 
possession, for the seller cannot have them without a title, and 
the buyer is at his peril to see it. 3 Mod. 261. 

2dly. The court took this plea in the conclusion of it to be 
in bar, but because it was safest for the plaintiff, gave judgment 
to answer over, saying that could not be assigned for error by 
the defendant, because it was for his advantage. 2 Mod. 261. 

N. B. — Holt said, it must not be taken as a plea in bar, be- 
cause it did not begin with an actio non. 
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Risney v. Selby. 

Case. For that the plaintiff being in treaty with the defend- 
ant about the purchase of such a house, the defendant did 
fraudulently affirm the rent to be £30 per annum, whereas it was 
but £20, whereby he was induced to give so much more than 
the house was worth ; upon not guilty pleaded and verdict for 
the plaintiff, it was moved in arrest of judgment that this was 
an improper inquiry in the plaintiff, and he was over credulous 
in taking the defendant's word for it, but the plaintiff had his 
judgment, for the value of the rent is matter that lies in the pri- 
vate knowledge of the landlord and tenant, and if they affirm 
the rent to be more than it is, the purchaser is cheated, and 
ought to have a remedy for it. 
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Wood V. Smith. 

The general rule is that whatever a seller represents at the time of a sale is a 
warranty. A warranty may be either general or qualified. If the person at the 
time of his selling a horse say, " I never warrant, but he is sound as far as I 
know," this is a qualified warranty, and the purchaser may maintain assumpsit 
upon it, if he can show that the horse was unsound to the knowledge of the seller. 

Assumpsit. 

The first count of the declaration stated that, in consideration 
that the plaintiff would buy a certain mare of the defendant, 
the defendant undertook and faithfully promised " that the said 
mare was sound, to the best of his knowledge," and the plaintiff 
averred that confiding, &c., he bought the mare at the price of 
£25, and that the defendant did not, nor would regard his said 
promise, but subtly contriving, &c., deceived the plaintiff in this, 
that the said mare was not sound, but on the contrary thereof 
was unsound, as the defendant then well knew. There were 
other special counts and the money counts. 

Plea general issue. 

It was proved that, at the time of the sale of the mare, the 
plaintiff said to the defendant, " she is sound, of course ;" to 
which the latter replied, " Yes, to the best of my knowledge." 
And, on the plaintiff saying, " Will you warrant her ?" the de- 
fendant said, " I never warrant, I would not even warrant 
myself." Evidence was also given that the mare was unsound 
and that the defendant knew it. 

Gurney, for the defendant, objected that the declaration 
should have been in tort and not in contract, as there was an 
express refusal to warrant. 

Lord Tenterden, C. J. — I think that this declai'ation is suffi- 
cient ; there is a count on a promise that the mare was sound 
to the best of the defendant's knowledge, with a breach, that 
he knew her to be unsound. Now, if a man says when he sells 
a mare, " she is sound, to the best of my knowledge, but I will 
not warrant her," and it turns out that the mare was unsound, 
and he knew it, I have no doubt that he is answerable. 

Verdict for the plaintiff, with leave to move to enter a nonsuit. 

Scarlett, A. G., and Gurwood for the plaintiff. 

Gurney and Thesiger for the defendant. 

In the ensuing term Gurney moved, in pursuance of the leave 
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given, contending that the action should have been in deceit, 
and not in assumpsit, because there was an express refusal to 
wan-ant. He cited *Williamson v. Allison, 2 East. 446, and 
Dobble V. Stevens, 5 D. & R. 490. 

Bayley, J.— The general rule is that whatever a person repre- 
sents at the time of a sale is a warranty. But the party may 
give either a general warranty, or he may qualify that warranty. 
By a general warranty, the person warrants at all events ; but 
here the defendant gives a qualified warranty, as he only war- 
rants for the mare sound for all he knows. 

Park, J. — I have frequently seen such counts as this. 
Rule refused. 
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Gompertz v. Bartlett. 

The vendor of a bill of exchange impliedly warrants that it is of the kind and 
description that it purports on the face of it to be. 

Where, therefore, an unstamped bill of exchange, purporting to be a foreign 
bill drawn at Sierra Leone, but which had been really drawn in London, was sold 
and refused payment by the acceptor. 

ffeld, that the vendee was entitled to recover back the price of the bill on the 
ground of a failure of consideration. 

Action, money payable by the defendant to the plaintiff, and 
for money received by the defendant for the use of the plaintiff. 
Plea, never indebted. 

On the trial before Lord Campbell, C. J., at the sittings in 
London, after Trinity term last, it appeared that the plaintiff 
and the defendant had for the previous six or eight months 
considerable dealings together in respect of the discounting of 
bills of exchange, and in January last the defendant produced 
to the plaintiff, for the purpose of being discounted, an un- 
stamped bill, purporting on the face of it to have been a 
foreign bill drawn at Sierra Leone, and accepted in London, but 
which, it appeared was, in fact, drawn in London. The defend- 
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ant then stated to the plaintiff that he believed the bill to be 
perfectly good, and that it would be paid at maturity ; that he 
would not put his own name upon it, but that the plaintiff 
might take the bill and make inquiries about it, and that if he 
approved of it, he, the defendant, would pay a liberal discount 
upon its being taken without his name. The plaintiff took the 
bill, and upon inquiry was informed that the parties to it were 
respectable, and he thereupon paid the defendant the amount 
of the bill, less £85 discount. The plaintiff afterwards indorsed 
the bill to a person named Rogers, for the full amount, less £5 dis- 
count. The bill was afterwards dishonored, the acceptor becom- 
ing bankrupt, and the plaintiff was compelled to repay the amount 
he had received from Rogers. Bills of the same kind had 
before been paid by the acceptor, and an endeavor was made 
to prove, under the bankruptcy of the acceptor, for the amoimt 
of the bill, but the commissioner refused to allow it, as the 
bill was not stamped. Upon these facts the learned judge was 
of opinion that the action could not be maintained, and the 
plaintiff was nonsuited, leave being reserved to move to set 
aside the nonsuit, and to enter a verdict for the plaintiff for 
£815. 

In the present term a rule nisi was accordingly obtained, 
j^ainst which 

Montegue, Chambers and Pearson showed cause. The bill 
was a perfect bill of exchange, though unstamped. The ac- 
ceptor was in the habit of paying bills such as these. The 
mere fact that his bankruptcy prevented him paying it, cannot 
entitle the plaintiff to recover back the money he paid for it. 
There has been no failure of consideration. 

[Wightman, J. — ^Will not the rule of caveat emptor apply to a 
latent defect such as this ?] 

There is no implied warranty that the bill was drawn at any 
particular place, or that it did not require a stamp, or that it 
was more a bill of exchange than it purported to be on its face, 
or that it was of a merchantable character. In *Parkinson v. 
Lee, 2 East. 314, it was held that there was no warranty, that 
hops sold by sample were of a merchantable quality, and there 
was no more of a warranty of the bill in this case. The prin- 
ciple of caveat emptor, clearly applies ; Co. Lit. 102 a., *Bree v. 
Holbech, Dougl. 430 ; *Chandelor v. Lopus, Cro. Jac. 4 and 
Taylor v. Bullen, 5 Exch. Rep. 779. Here the plaintiff had the 
bill to inspect. He took it away and made such inquires about 
it as he pleased. He had every power of ascertaining the truth. 

[Wightman, J. — How can you distinguish this from the case 
of a forged bill ? There is an implied warranty that the instru- 
ment is genuine, though there is none that the parties are 
solvent. Byles on bills, 2 66.] 



114 Warranty on the Sale of Personal Property. 

Gompertz v. Bartlett. 

It never has been held as a part of a definition of a bill of 
exchange that it should be drawn upon a proper stamp. This 
bill is a genuine bill, and might have been enforced abroad. If 
a horse sold without warranty, die the day of the purchase, of 
a latent defect existing before the sale, the loss falls on the 
purchaser. Jones v. Ryde, 5 Taunt. 488, is distinguishable, 
for a forged bill is no bill at all. Chapman v. Speller, 14 Q. 
B. Rep. 621, is much in point to show that the plaintiff cannot 
recover this money back ; this is like the case of Baglehole v. 
Waters, 3 Campb. 154, and Pickering v. Dowson, 4 Taunt. 779. 
There was no representation, whatever, made at the sale of the 
bill, which distinguishes this case from *Bridge v. Wain, 1 Stark. 
504. At most it was but a sale of what purported to be a 
foreign bill. Coleridge, J., referred to Wilson v. Vyson, 4 Taunt. 
288. The remedy here, if at all, was by a special action, and 
the plaintiff cannot sue for the whole price upon the ground of 
failure of consideration. Kempson v. Saunders, 4 Ring. 5, may 
be relied on by the other side, but that case rests upon the 
ground that the shares sold were not saleable at all. 

Petersdorff, contra. — The question is whether a vendor of that 
which purports to be a valid security is not liable if it turns out 
upon some latent defect to be invalid. The authorities that 
have been cited do not apply. Here the bill of exchange sold 
was not of the description which it purported to be when sold. 
It does not confer the rights and powers it purported to give. 
The sale and purchase -was of a bill of exchange of value and 
capable of being enforced. In Young v. Cole, 3 Ring. N. C. 
724, where bonds were sold as Gautemala bonds, and it turned 
out that they had not been sealed at the time required to ren- 
der the estate liable, it was held that they could not be 
considered as Gautemala bonds, and that the vendor was bound 
to refund the purchase money. So, here in point of law this 
cannot be considered as a bill of exchange. It purported to be 
a foreign bill, and apparently did not require a stamp, and the 
defendant impliedly represented it to be a foreign bill. In 
Addison on contracts. Vol. I. p 152, the law is correctly stated 
to be that if a man goes into the money market with a bill or 
note and gets it discounted, and it is not the bill or note of the 
parties whose name appears upon it, the money received in ex- 
change for it cannot lawfully be retained, and that declining to in- 
dorse the bill does not rid the party negotiating it from the liability 
which attaches to him for putting off an instrument as of a cer- 
tain description, which turns out not to be such as it is represented. 
The case of Jones v. Ryde is not distinguishable from the present, 
and the decisions on the cases of forged signatures apply 
strongly to this case. 
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Lord Campbell, C. J. — At the trial I entertained an opinion 
adverse to the plaintiff. I was struck with the consideration 
that this was the case of a mere sale, and that the vendor had 
title in the thing sold, and knew nothing of any secret delects 
when he sold. And it was difficult to say that the bill was of 
no value at the time of the sale, because at that time there was 
no strong reason for supposing that it would have been paid 
if the acceptor had not been insolvent, and even now payment 
might perhaps be enforced in a foreign country. I then thought 
that the rule caveat emptor applied ; but after hearing the argu- 
ment and the authorities cited, I think the action is maintainable, 
and upon this ground, that the article sold did not answer the 
description under which it was sold. If it had been a foreign 
bill and there had been any secret defect, the risk would have 
been that of the purchaser ; but here it must be taken that the 
bill was sold as and for that which it purported to be. On the 
face of the bill it purported to be drawn at Sierra Leone, and it 
was sold as answering the description of that which on its face 
it purported to be. That amounted to a warranty that it really 
was of that description. Then, in point of fact, it is not a 
bill of that description. It is not a foreign bill, but was drawn 
in London, and payment of it could not be enforced here. 
This is not the case of a sale of goods answering the description 
of the goods sold, and a secret defect in the goods ; but it is the 
case of a thing which is not what it professed to be when sold, 
and upon this ground I think the money must be taken to have 
been paid upon a mistake of fact, the bill not an- 
swering the description of that sold. The passage quoted 
from Addison on contracts, very clearly, I think, lays down the 
law on this subject, and both Jones v. Ryde and Young v. Cole 
are authorities in support of the action. In principle, the case 
is the same as if the vendor had professed to sell a bar of gold, 
which turned out to be mere dross, colored and disguised. I 
am, therefore, of opinion that the law implies a promise on the 
part of the vendor to repay the purchase money, and that the 
action is well brought. 

Coleridge, J. — This is the case of a mere sale, and where 
there is a sale of goods without a warranty, the vendor is not 
bound to see that the thing he sells possesses either the quality 
or value supposed at the time of sale. But a vendor is entitled 
to have a thing of the kind and description which the thing pro- 
fesses to be at the time of the sale. Here in the absence of all 
fraud, both parties thought they were dealing about a foreign 
bill, which, on the face of it, this bill purported to be, and it 
turns out not to be a bill of that kind and description, and, there- 
fore, of no value ; and common justice requires that the vendor 
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should not be bound, and that the purchase money should be 
recovered back. 

Wightman, J. — I am of the same opinion, on the ground that 
the thing sold does not answer the description of that which 
the vendor professed to sell. On its face the bill purports to 
be a foreign bill of exchange not requiring a stamp. It turns 
out, however, that so far from answering the description of that 
for which it was sold, it was not a bill drawn at Sierra 
Leone, but an inland bill requiring a stamp, and, therefore, not 
a valid bill in any court of law. I agree, that if an article sold 
and delivered without a warranty, answers the description of 
that which at the time of the sale it professed to be, and the 
vendor professed to sell, the rule caveat emptor applies. Young 
V. Cole and Jones v. Ryde are both authorities in support of the 
action ; and Jones v. Ryde is more especially an authority in 
point. 

Rule absolute. 
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Bree v. Holbech. 

Friday, 18 May, 1781. 

A personal representative having found among the papers of the decased a 
mortgage deed, and having assigned it more than six years ago for the mortgage 
money, affirming and reciting, in the deed of assignment, that it was a mortgage 
deed made, or mentioned to be made, between the mortgagee and the mortgagor 
for that sum, the assignee shall not recover back the mortgage money, although 
it shall turn out that the mortgage was a forgery, and that the assignee did not 
discover the forgery till within six years before he brings his action, unless the 
assignor knew it to be a forgery. 

In an action of assumpsit for £2000 had and received to the 
plaintiff's use. 

The defendant having pleaded the general issue and the 
statute of limitations, the plaintiff replied : That the writ was 
sued out on the 22d of August, 1780 ; that on the 18th of Feb- 
ruary, 1773, the defendant asserted and affirmed that there was 
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an indenture of mortgage, dated the 24th of June, 1768, made 
or mentioned to be made, between F. and S. of the one part, and 
W H (the defendant's uncle) on the other, for a term of years 
granted to the said W. H., as a security for the payment of 
£1200 with interest, that the defendant then further asserted 
and affirmed that, after making the said indenture, W. H. died ; 
that the defendant was his administrator with the will annexed, 
and there was due to him, as administrator, the said principal 
sum on the said security ; that the plaintiff, relying on these 
assertions and affirmations, advanced £1200 to the defendant, 
on his executing an indenture of assignment, on the said 18th 
of February, 1773, which recited the mortgage and purported, 
for the consideration of the £1200 so advanced, to assign all 
the premises by the said recited indenture of mortgage granted 
for the remainder of the term, subject to the original power of 
redemption ; that in this indenture of assignment the defendant 
agreed with the plaintiff that neither the said W. H., nor the 
defendant, had done any act to encumber the mortgaged estate ; 
that the said several assertions and affirmations of the defend- 
ant, and also the recitals in the said indenture of assignment 
were false, inasmuch as there never was any such indenture of 
mortgage, nor the sum of £1200, nor any other sum, due to 
the defendant as administrator of W. H., on such security, in 
the manner the defendant had asserted and affirmed, and as in 
the indenture of assignment was recited, or in any other man- 
ner ; and that neither the premises, nor any part thereof, passed 
by the assignment to the plaintiff ; nor did any estate, right, or 
title therein, or to the said sum of £1200, vest in him ; that by 
fraud and imposition, and by means of the said false assertions 
and affirmations and false recitals the plaintiff was induced to 
pay the said sum of £1200 on the execution of the said indent- 
ure of assignment ; that at the time of the execution thereof, 
and of paying the money the plaintiff was ignorant of the false- 
hood of the said assertions, affirmations and recitals, and of the 
fraud so practised upon him, and did not discover them till 
within the space of six years next before the suing out the writ. 
To this replication the defendant demurred generally. And 
the case was this day argued by Hill, Sergeant, for the plaintiff 
and Chambre for the defendant. 

Ghambre in support of the demurrer, contended that there 
was nothing alleged in the declaration which could take the case 
out of the statute. There was no fraud stated to have been 
practiced by the defendant, for it was not averred that he knew 
of the falsehood of the different assertions and recitals. But if 
there had been fraud, that would not have been sufficient ; it 
was the plaintiff's business to look to the validity of his secu- 
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rity, and there is nothing relative to fraud among the different 
exceptions and savings in the statute. 

Hill, Sergeant, insisted : 1st. That, in point of law, this was 
fraud on the part of the defendant, although he himself might 
not know of the falsehood ; 2d. That where a party has been 
induced, by fraud, to pay money, the statute of hmitation does 
not run, or at least, only runs from the time when the fraud is 
discovered. The assertions of the defendant, he observed, 
were positive without qualification and, therefore, he made him- 
self answerable for the truth of them, and if any loss had been 
incurred by his mistake, it ought to fall upon him, not upon an 
innocent third person. On this first head, he cited 1 Show. 68 ; 
3 Mod. 261 ; Gombarb. 163 ; Kearnes' Pleader 102, 224 ; Cro. 
Car. 141; Sir W. Jones 196; 2 Burr. 112; 12 Mod. 494; 2 
Vez. 198. On the second point he relied on Booth v. Lord 
Warrington, in Dom. Proc. 1714 (which he cited from the 
printed cases) and the South Sea Company v. Wymond — Sell 
3 P. Will. 143. 

Lord Mansfield — The basis of the whole argument is fraud, 
and the question is, whether fraud is anywhere asserted in this 
replication. There may be many cases, where the assertion of 
a false fact, though unknown to be false to the party making 
the assertion, will be fraudulent, as in the case of Sir Crisp 
Guscoyne, who insured a life and assumed it was as good a life 
as any in England, not knowing whether it was or was not. 
There may be cases, too, which fraud will take out of the statute 
of limitations. But here, everything alleged in the replication 
may be true without any fraud on the part of the defendant. 
He is an administrator with the will annexed, who finds a 
mortgage deed among the papers of his testator without any 
arrears of interest, and parts with it, bona fide, as a merchant- 
able commodity. If he had discovered the forgery, and had 
then got rid of the deed as a true security, the case would have 
been very different. He did not covenant for the goodness of 
the title, but only that neither he nor the testator had encum- 
bered the estate. It was incumbent on the plaintiff to look to 
the goodness of it.* 

Hill had leave to amend, in case upon inquiry the facts would 
support a charge of fraud. 

*The mortgage deed was one of the many forgeries which 
had been committed by one Dudley, an attorney in eminent 
practice at Coventry, and which were not discovered till after 
his death. 
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IN ERROR. 3 RAWLE, 23. 



Borrekins v. Bevan and Porter. 

In all sales of goods there is an implied warranty that the article delivered 
shall correspond in specie with the commodity sold, unless there are facts and 
circumstances to show that the purchaser took upon himself the risk of determin- 
ing not only the quality of the article, but the kind he purchased. 

Therefore, if the defendant sell, and the plaintiiT purchase, an article as blue 
paint, and it is so described in the bill of parcels, this amounts to a warranty that 
the article delivered shall be blue paint, and not a different article. 

In order to svistain an action on an implied warranty in a contract for the sale 
of goods, it is not necessary that the plaintiif should, before bringing suit, re- 
deliver or tender the article to the defendant. 

This was a writ of error to the District Court for the city and 
county of Philadelphia, in a suit brought by the plaintiff in 
error, Henry P. Borrekins, against the defendants in error, 
Matthew L. Bevan and William Porter, trading under the firm 
of Bevan & Porter, to recover damages on an implied warranty 
in the sale of an article as blue paint. 

On the trial of the cause, before Judge Hallowell, in the 
court below, on the 11th of October, 1826, it appeared in evi- 
dence that the defendants, on or about the first of May, 1820, 
sold to the plaintiff four casks of paints, and rendered to him a 
bill of parcels, of which the following is a copy, viz : — 

Philad., May 1, 1820. 
Mr. H. P. Borrekins, 

Bought of Bevan & Porter, 4 casks paint, viz : 
1 cask blue, weight, 5.0.23 

Tare, 2 



4.2.23 is 527 ft)S.@50 cents, $263 50 

1 do green, do 3.2.4 
Tare, 2 



3.0.4 is 340 ft)s.@25 cents, - 85 00 
1 do do do 5.3.3 
Tare, 2 



5.1.3 is 591 ft)s.@12i cents, - 73 87 
1 do yellow, do 6.1.19 
Tare, 2 



5.3.19 is 663 ft)s.@1.100, 6 63 

Credit 4, 6 and 8 months, 429 00 
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The plaintiff thereupon gave to the defendants his three 
promissory notes for the price, payable in four, six, and eight 
months, which were paid as they respectively became due. 

The plaintiff examined, as a witness on his behalf, Isaac W. 
Blanchard, who testified as follows : " I was not present at the 
purchases by Mr. Borrekins. I believe it was made at the de- 
fendants' countmg house. The articles described in the bill of 
parcels were bought and carried to the manufactory. Some 
time, very near a twelve month, afterwards Mr. Borrekins 
brought a sample of this stuff (pointing to the specimen pre- 
sented to him by the plaintiff's counsel) and directed me to go 
down to Messrs. Bevan & Porter. It was about March or 
April, I went and stated to Mr. Bevan that Mr. Borrekins 
claimed the money paid, because that article was not according 
to sample. I exhibited a sample to defendants, and told Mr. 
Bevan that that was a sample of the blue which Borrekins had 
purchased of him. Mr. Bevan took a little in his hand, and 
said, ' this is not blue, it does not look as if it ever had been 
blue.' He then stated that there would be no difficulty about 
settling it ; that Mr. Humphreys was not then in the city, but 
was expected shortly, and that there was no doubt the matter 
would be adjusted amicably. Mr. Borrekins brought the sam- 
ple and showed it to me ; I know that the cask remains there 
yet at the manufactory ; my business did not lead to the man- 
ufactory ; it led to the store." On his cross-examination the 
witness said, " the sample Borrekins showed me at the time of 
making the purchase was verditer blue." 

George Wood, another witness called by the plaintiff, testified 
thus : " This article (pointing to the specimen exhibited to the 
preceding witness) was sent to me, and I received it as foreman 
of Mr. Bon-ekins' factory. I received it at the latter end of 1820 
as near as I can recollect. I received it with a cask of green. 
Nothing else that I can recollect. I do not know what that ar- 
ticle (pointing as before) is. It is not paint. I recollect only 
receiving the two casks, one blue, the other green. I saw a 
sample of this before I received the paint. The sample was a 
good article. It was sent for me to try it if it was good. The 
sample was sent by Mr. Borrekins. I have tried this since. I 
could not do anything with it. I judged of the sample by the 
looks ; it looked very well ; it did not look like this. I opened 
the cask myself. This is a fair sample of what the cask con- 
tains. I opened the cask about six or eight weeks after I 
received it." Being cross-examined he said : " It ran generally 
through the cask like this. The sample which I saw had all 
the appearance of being good verditer. This blue paint does 
not injure by keeping." 
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James Kearney, being called as a witness for the plaintiff, 
swore as follows : " I was at that time a workman in Borrekins' 
factory. The cask of paint was received about the latter end of 
1820. We tried it ; I cannot tell when, perhaps six or eight 
weeks after we received the cask. I rather think a cask of 
green was received at the same time. I cannot recollect whether 
any others were received about the same time. We had not 
received any other cask of blue for some time before as I recol- 
lect. I do not recollect the purchase of any other cask of blue 
by Mr. Borrekins at any time." On his cross-examination he 
said : " We used blue paint in the factory ; we generally made 
the blue paint." 

Isaac W. Blanchard being again called, said : " Mr. Borrekins 
used exclusively Prussian blue. He made all he used. Mr. 
Borrekins did not purchase any blue paint excepting this while 
he was in business. The verditer blue, which this is, is a dif- 
ferent article from the Prussian. This is the only cask of such 
stuff in our factory. An account of the stock has been taken 
every year, and this is the identical cask." On his cross- 
examination the witness said : " Borrekins never used verditer 
blue in his factory. It was a very scarce article. He used the 
Prussian blue. -He could not obtain the verditer of a quality 
sufficiently good. Some verditer will not work in water, but 
will in oil. I do not recollect of making trial of the verditer. 
The other witnesses are mistaken as to its being the latter end 
of the year." 

Henry Troth, another witness examined on the part of the 
plaintiff, said : " I have been accustomed to deal in paints, and 
verditer among the rest. I am something of a judge. This 
(pointing to the specimen before referred to) might be called blue 
paint, but it does not resemble any paint we sell under that 
name. This is a mixture of some blue paint with a part dirt, 
different from anything we are accustomed to deal in. I think 
there is inferior blue verditer among it mixed in with dirt. I 
should not consider this any paint. Verditer is not called a 
high-priced paint. Fifty cents is about a fair price. That used 
to be the price about six years ago. My impression is that 
was a fair price. It is not apt to injure by keeping. I never 
saw or heard that it was." 

The defendants then offered in evidence, a book of original 
entries, made by their clerk at the time, for the purpose of 
showing that the sale was made, in the first instance, of three 
kegs of paint at certain prices, and that afterwards four kegs 
were included in the sale and the price of one of them greatly 
reduced. An objection was made by the counsel for the plain- 
tiff to the admission of the book in evidence for the purpose 
9 



.122 Warranty on the Sale of Personal Property. 

Borrekins v. Bevan. 

for which it was offered, but the judge overruled the objection 
and an exception was taken to his opinion. 

The defendants then called and examined a witness, May 
Humphreys, whose testimony was as follows : " I have no inter- 
est in this question. This blue paint was originally Junius 
Smith's, of London, and was sent out to Adams and Swift, of 
Baltimore. After the failure of Adams and Swift, it came into 
my hands as agent. I was ignorant of the value of paints. I 
brought samples to Philadelphia, and with Mr. Bevan exhibited 
them to Mr. Borrekins. Mr. Borrekins declined coming to any 
agreement at that time, but enough passed between us to in- 
duce me to send them to this market. On my return to 
Baltimore, I sent the paints to Bevan and Porter, to be subject 
to a re-examination. There were one or two more of samples 
that had been examined. The cask of green was sold at a re- 
duction of fifty per cent, from what I had originally stated. 
Bevan and Porter settled with me and paid me the proceeds 
after they became due. They paid me many months before I 
heard of any objection being made to them. I was not present 
at the final sale. The first was indefinite, but was to become ab- 
solute if, on delivery, the articles corresponded with the 
samples. I accounted with my principals before I had any 
knowledge of any objection. I accounted, to Adams and Swift 
in the settlement of an account with them. T think it was a 
twelve month after the sale before I heard of any objection." 

When the evidence was closed, his honor charged the jury : 
"That the law was, that the plaintiff could not recover 
unless an express warranty or fraud was proved ; that a de- 
scription in a bill of parcels of an article sold as blue paint, 
does not amount to a warranty that it is so, and that in order 
to support this action it is incumbent on the plaintiff to show 
that before bringing suit he tendered or re-delivered the article 
to the defendants." 

To this charge, the counsel for the plaintiffs tendered a bill 
of exceptions, which was sealed by the judge. 

In this court the follo'wing errors were assigned, viz : 

1. That the court below erred in permitting the defendants 
to give in evidence a book of original entries, made by their 
clerk, for the purpose of showing the time and circumstances 
of a certain sale, made to the plaintiff, and the quantity sold, 
and the price ^reed upon therefor, and for the purpose of 
showing, also, that the quantity sold Avas afterwards increased 
and the price itself reduced. 

2. That the court erred in charging the jury that the descrip- 
tion in the bill of parcels of the article sold as blue paint, does 
not amount to a warranty that it is so. 



Warranty on the Sale of Personal Property. 123 

Borrekins v. Bevan. 

3. That the court erred in charging the jury that the plain- 
tiff could not recover unless express warranty or fraud were 
proved. 

4. That the court erred in charging the jury that in order to 
support his action, it was incumbent on the plaintiff to show 
that before bringing suit he tendered or re-delivered the article 
to the defendants. 

J. M. Read and Kane for the Plaintiff in error. 

1. The book of the defendants was not competent evidence, 
and ought not to have been admitted. The plaintiff had proved 
the contract of sale by exhibiting the bill of parcels rendered 
by the defendants and assented to by the plaintiff, who had 
given his notes in accordance with it, and paid them at matu- 
rity. The defendants then offered their book of original entries 
to prove the nature and circumstances of the transaction, the 
time when the negotiation originated, and the modifications 
it underwent before the contract was finally adjusted. Books 
are not evidence for purposes of this kind. They are evidence 
to prove the sale and delivery of goods, and the performance 
of work, but not to prove the negotiation which led to the sale, 
or any other matter merely incidental or collateral. The ne- 
cessity which gave rise to the admission of evidence of this 
description, in the limited transactions of early times when few 
clerks were kept, cannot be considered as applicable to the 
transactions of a great commercial house, whose numerous 
clerks and assistants enable them to produce a witness to any 
matter connected with its business, which it may be necessary 
to prove. The policy of our courts has lately been to circum- 
scnbe rather than enlarge the limits of the rule. There is no 
reason why, the books of one party to a contract should be 
evidence more than those of another. There is certainly no 
reason why, when the tradesman' shaiiiia of business are dropped, 
and the necessity for such evidence has ceased, the merchard 
should have the privilege given by necessity to the small shop- 
keeper. Large sales are now more frequently made in the 
counting room of the purchaser than at the warehouse of the 
seller, and the true cotemporaneous record of the transaction 
would be the books of the purchaser; yet they are never 
admitted. A sale differs from a barter only in the considera- 
tion, it being merchandise in the one case, and in the other 
money. Yet courts do not permit cash paid to be proved by 
the books of the party. The reason is that the custom was not 
so far extended in early times, and policy forbids an enlarge- 
ment of its ancient boundaries. The uniform efforts of our 
courts for a long time past has been to multify exceptions to a 
rule which is itself an exception to the general principles of 
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evidence. Baisch v. Ho£f, 1 Yeates 1 98 ; Poultney v. Ross, 1 
Dallas 238 ; Sterrett v. Bull, 1 Binn. 234; Cooper v. Morrel, 4 
Yeates 341 ; Rogers v. Old, 5 Serg. & Rawle 409 ; Smith v. 
Lane, 12 Sei^. & Rawle 80. The principle on which these 
cases have gone is, that wherever by the custom of trade, or 
circumstances of the particular case it appears that better evi- 
dence can be procured, books are not admitted. Thus where 
there is a collateral undertaking it is usual to make it in writing ; 
where money is paid a receipt is given ; where goods are 
received for sale on commission, they are, by the usage of mer- 
chants, accompanied by instructions ; where invoices have been 
copied they can be produced ; where receipts are by custom 
signed on the delivery of goods the original can be produced ; 
and, as in this case, where a bill of parcels is rendered, that 
can be exhibited. In all these and similar cases, books are 
inadmissible. The admission of the books of the defendants in 
the present case was calculated to lead to error and 
confusion. They exhibited two transactions : One on the 6th 
of April, and the other on the 11th of May. One or the other 
was not in question, and consequently the entry relating to it 
could not properly be evidence. The first was in fact not a 
sale but a mere incohate bargain, as is proved by Humphreys, 
and was recorded like the transaction in Rogers v. Old, as part 
of the pending business of the defendants, but not intended to 
charge the plaintiff. It was, of course, not evidence. 

Another fatal objection to the admissability of the books is, 
that the contract had been defined and fixed by the bill of 
parcels. It was the defendants own written exposition of the 
contract, and cannot now be varied, controverted or ex- 
plained by the uncommunicated memoranda to be found in 
their private books. Vandevoort v. Smith, 2 Gaines 161 ; 
Mumford v. McPherson, 1 John. Rep. 418 ; Dean v. Mason, 4 
Day 428 ; Osgood v. Lewis, 2 Harris and Gill 522 ; *Yates v. 
Pim. 6 Taunt. 446. If, then, the evidence of witnesses cannot 
be received to vary a contract thus reduced to ^^Titing, still less 
can a secret record, made by the party himself for his own 
purposes, be adduced to prove negotiations which are merged 
in the bill of parcels, or that the contract was different from 
his own exposition of it, communicated to and accepted by the 
opposite party. There is a distinction between a bill of parcels 
and an invoice. The invoice, as was said in *Jones v. Bright, 
6 Bing. 533, is frequently not sent till long after the contract is 
completed, and in such cases, " whatever was not of previous 
discussion, but formed part of the contract, may be given in 
evidence." The bill of parcels, on the other hand, is cotem- 
poraneous evidence of the contract. In the case before the 
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court it is dated on the very day of the contract, and ten days 
before the entry in the book offered in evidence. 

2 and 3. No fraud is imputed to any of the parties who par- 
ticipated in the sale of the article in question, but it is insisted 
the plaintiff is entitled to recover because he had what 
amounted to a warranty ; first, in the sample ; secondly, in the 
bill of parcels ; the general principle being that a sample, or a 
description in a sale, note, advertisement, bill of parcels, or 
invoice, is equivalent to an express warranty, not of the quality 
of the goods, but that they are of the kind they are represented 
to be. This is a question which, however well settled by the 
usage and understanding of merchants, has never been judici- 
ally decided. *Jackson v. Wetherill, 7 Sei^. & Rawle 480, 
which was reUed upon by the judge of the District Court, does 
not touch it. That was a question of warranty as to quality as 
to the habits of a horse, and the decision of the court was 
nothing more than that certain expressions, used by the seller, 
were merely declarations of his opinion, and not a warranty of 
the qualities of the animal sold. *Gurcier v. Pennock, 14 Sei^. 
& Rawle 51, was not the case of a described article, bargained 
for by a fixed name, but of an article exhibited to the buyer. 
• It was called " Cayenne money" on the plaintiff's books, but 
its genuineness had been, throughout, matter of question, and 
had been the subject of separate enquiry by the receiver who 
took it, on speculation, at his own risk. It was decided on the 
particular circumstances of the case, and no question was 
raised as to the article delivered being the same in kind as that 
contracted for. The Pennsylvania cases then, it is clear, do 
not sustain the opinion of the court below. In admitting that 
the question is res Integra here all is admitted that can be asked 
on the opposite side. It can be solved only by reference to the 
laws of other countries whose interests are analagous to our 
own, and by an inquiry into the policy of those laws. In 
France, and wherever the civil law prevails, that is throughout 
the commercial portion of the continent of Europe, the law is 
what the plaintiff now contends for. Pothier de vente, sec. 202, 
p. 121. The seller is bound, by the very nature of the contract 
of sale, to guarantee that the thing sold is free from such defects 
as would render it useless or injurious for the purpose for which 
it is sold ; and without any other warranty than that which is 
imphed, in the very nature of the contract, the buyer has his 
action for redress. Civil Code Nap., Art. 1640, 1641. The 
law of imphed warranty, it is true, does not apply to patent 
defects against which, by the common law, even an express 
warranty affords no protection. 3 Bl. Com. 165. 

In England, at a very early day, the rule which governed 
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real property, was applied to the transactions of commerce. At 
first, little injury resulted from this circumstance, because trade 
was very limited in amount and generally conducted in market 
overt, and there were few articles which could not be judged 
of by inspection at the Chapman's stall. In the year 1600, or 
thereabouts, the case of *Ghandelor v. Lopus, Cro. Jac. 4, was 
decided on this principle. But as commerce increased, the rule 
was found intolerable, for commerce cannot exist vrithout con- 
fidence, which can be secured only by compelling every con- 
tracting party to do that which at the time of contracting he 
professed his intention to do. A multitude of more recent 
decisions in England have placed the doctrine on a footing 
more in accordance vnth the necessities of the extended com- 
merce of that country and the laws of other commercial states. 
*Hibbert v. Shee, 1 Gamp. 113 ; *Laing r. Fidgeon, 2 Taunt. 
108, 1 Eng. Com. Law Rep. 327 ; Parker v. Palmer, 4 Barn. & 
Aid. 387, 6 Eng. Com. Law Rep. 456; *Bridge v. Wain, 1 
Stark 504, 2 Eng. Com. Law Rep. 486 ; Rowe v. Osborne, 1 
Stark 140, 2 Eng. Com. Law Rep. 329; *Yates v. Pim, 6 
Taunt. 446, 1 Eng. Com. Law Rep. 446 ; Gardner v. Gray, 4 
Camp. 144 ; Bosser v. Hooper, 1 Moore 806 ; *Jones v. Bowden, 
4 Taunt. 853 ; Dyerv. Finmore, 3 Camp. 162 ; Peak's Evidence 
228, 3 T. R. 57 ; *Shepherd v. Kain, 5 Barn. & Aid. 240, 7 
Eng. Com. Law Rep. 82 ; Hern v. Nichols, 1 Salk. 289, Paley 
on Agency 229 ; Fortune v. Linghans, 2 Camp. 416 ; *Gray v. 
Cox, 10 Eng. Com. Law Rep. 283 ; *Jones v. Bright, 5 Bing. 
533, 15 Eng. Com. Law Rep. 529 ; Salmon v. Ward, 12 Eng. 
Com. Law Rep. 95. The more recent decisions in New York, 
Massachusetts and Maryland, and the other commercial States 
of the Union, are in harmony with the principles of the mod- 
ern English cases. *Bradford v. Manly, 3 Mass. Rep. 145 ; 
*Sands v. Taylor, 5 Johns. Rep. 395, 404 ; Willing w. Consequa, 
1 Peters 317 ; *Swett v. Colgate, 20 Johns. Rep. 196 ; *Oneida 
Company v. Lawrence, 4 Cowan 440 ; *Andrews v. Kneeland, 
6 Cowan 354, 357 ; *Hastings v. Lovering, 2 Pick. 214 ; *Con- 
ner v. Henderson, 15 Mass. Rep. 319 ; Henderson v. Sevy, 2 
Greenl. 139; *Chapman v. Murch, 19 John. 290; *Roberts v. 
Morgan, 2 Cowan 438 ; Higgins v. Livermore, 14 Mass. Reports 
106 ; Hastings v. Lovering, 2 Pick. 214 ; Lewis v. Thatcher, 15 
Mass. Rep. 431 ; Osgood v. Lewis, 2 Harris & Gill, 495, 518 ; 
♦Williams v. Spafford, 8 Pick. 250. The question, therefore, 
for the determination of this court is, whether the law of Penn- 
sylvania, on the subject of implied warranty, shall correspond 
with that of France, England, and the commercial States of 
this country, as it exists at the present day, or whether it shall 
be a transcript of the law as introduced into England some 
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centuries ago, which has been repealed and repudiated in favor 
of the commercial necessities of that country. 

As to the policy of the rule, now contended for by the plaintiff, 
it is impossible to entertain a doubt, for no one can deny that 
a man should so execute his contract as to comply with the just 
expectations of the other contracting party, and with his own 
declared intentions. If a man purchase tea from a China mer- 
chant, and having sold it to a Western trader it turns out that 
the box contains chaff, he is boimd, by the unvarying usage of 
trade in such cases, to refund the price. Even the law of 
China gives redress. If one purchase plate of a silversmith, 
and, on using it, it is discovered that the metal is base, the sel- 
ler must return the money, and even ignorance of the fraud 
will not excuse him. So if one purchase a box of bullion, a 
bale of cotton, or a cask of paints, and it turns out that the box 
contains pewter instead of bullion, the bale stones or rubbish 
instead of cotton, or the cask dirt instead of paint, it cannot be 
law that the party aggrieved is without redress. Yet such is 
the result to which the doctrine of the Court below must ne- 
cessarily lead. If there is no redress without express warranty, 
or fraud, there is no redress at all. As to fraud, the essential 
element of it is the seienter, and how can that be proved ? How 
can the purchaser show that the seller was a better judge of 
the article than himself? If he sold bullion, he was perhaps no 
more of an alchemist than the buyer. If cotton, he probably 
never unpacked the bale, and knew nothing of its contents 
further than had been represented to him. The rule by which 
justice would be done to all, is that which gives a remedy to the 
buyer against the party from whom he immediately purchased, 
and refers him to the party from whom he had the article, and 
so on until the party guilty of the fraud is reached. ■ Then as to 
warranty ; men ask warranty of quality, but never of kind or 
character. In buying a horse the purchaser asks warranty of 
soundness, because, though blind or lame, the animal is still a 
horse. So in buying a ship, a warranty of sea-worthiness is 
asked for, because, though rotten in every timber, the vessel is 
nevertheless a ship ; but who asks for a warranty that a horse 
is really a horse, or a ship a ship ? Fraud, in cases like the 
present, can easily be proved if it exist, and often has no exist- 
ence between the immediate parties. And such a thing as an 
express warranty that the article described in the contract of 
sale, or the bill of parcels defining the contract, and the article 
really sold are the same, was probably never heard gf. To 
affirm the judgment of the court below, is, therefore, equivalent 
to a decision that in no case can a party aggrieved in a contract 
of sale, like that now under consideration, obtain redress in a 
court of justice. 
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4. The error in the charge of the court below, that it was in- 
cumbent on the plaintiff to show that, before bringing suit, he 
tendered or re-delivered the article to the defendants, arose from 
confounding two remedies which were within the plaintiff's 
reach, and between which he made his election. Where the 
consideration of a contract has been executed, and there is a 
failure to complete the performance, the party aggrieved may 
either rescind the contract and recover back the consideration, 
or admit the contract and recover damages for a breach of it. 
The consideration may be recovered back by a special action 
on the case, or by an action for money had and received. To 
sustain either of these actions, with such an object, the plain- 
tiff must show that he has paid the consideration and that by 
recovering it back, the defendant will not be placed in a worse 
situation than he was before the contract, which the plaintiff 
cannot rescind to the prejudice of the defendant. He must, 
therefore, show that before bringing suit, he re-delivered or 
repaid what he received from the defendant, and has thus re- 
stored him to his former situation. But it is not always in the 
power of the party aggrieved to rescind the contract and recover 
back the consideration. The goods may have been shipped or 
worked up before the injury is ascertained, and the return of 
the goods then becomes impossible. In such a case, the 
remedy is by a special action on the contract, alleging a breach 
and demanding damages for it. In adopting this form of action, 
the plaintiff avoids the necessity of showing a re-delivery. 
These remedies accord with those of the civil law, from which 
most of our commercial principles are derived. Where the 
article sold differs in character from that described, the pur- 
chaser by that law has two remedies. 1st. Actio rehibitoria, in 
which he returns the article and recovers back the price and all 
expenses incurred by him. 2d. Actio quanta minoris, by which, 
without a return of the article sold, the buyer obtains such a 
reduction of price, or a return of so much of it, as is equal to 
the difference in value between the article described in the con- 
tract and that delivered. Pothier emit, derente, sec. 216, art. 4, 
p. 129, sec. 232, art. 5, p. 135. The doctrine now contended 
for, on behalf of the plaintiff, is abundantly supported by 
authority. Many of the cases referred to in the examination of 
the second and third errors, sustain it, to which may be added 
Curtis V. Hannay, 3 Esp. 82, 83 ; Peak's Evidence 230.; Fielder 
('. Starkie, 1 H. B. L. 19 ; Poulson v. Latimore, 17 Eng. Com. 
Law Reports 373. This doctrine applies, not only to cases of 
express, but of .implied warranty also. If it were otherwise, it 
would be most ruinous doctrine. 

Fortunately, the cases take no distinction between a case of 
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express and implied warranty. In *Steigleman v. Jeffries, 1 
Sevg. & Rawle, 478, Chief Justice Tilghman shows the result of 
the English cases in a few words, and explains how it is that 
some of them, at the first glance, wear an appearance at vari- 
ance with the principle which, upon close examination, they do 
not affect. The opposite doctrine would lead to the worst re- 
sults, and in many cases operate as a bounty to fraud. If, then, 
a man has paid his money for a horse, which he contracted for 
by a certain description, and one of another and inferior 
description is delivered to him, he must, before he can maintain 
an action for the fraud, return the animal he has received, he 
puts it in the power of the jockey to injure him still further by 
keeping both the money and the horse, and thus depriving him 
even of the partial consideration for which he paid his money. 
It is making the operation of a legal right a species of gaming, 
to require that before a man shall have a chance of recovering 
back what he has been cheated of, he shall stake what he has 
received against the blacklegs. 

Ghauncey, for the defendants in error. — This is one of the 
many cases in which, by confining the attention to the exact 
matter of exception, injustice is done to the judge and to the 
cause. To understand the charge it is necessary first to un- 
derstand the case, and see what the facts were on which the 
charge was founded. This result will not be reached by 
taking an abstract position in the charge, and making that by 
itself the subject of exception. The evidence is brought up for 
the purpose of elucidating the charge, and should be used for 
that purpose. A proposition may be stated by a judge which, 
in the abstract, may be questionable, but which, taken in con- 
nection with other matter, may be correct. If taken in con- 
nection with the evidence, the charge of the judge, in this case, 
will be found free from error. The sale was made in May, 1820, 
and no complaint was made for nearly a year, and no suit was 
brought for nearly two years after. On the trial the plaintiff 
endeavored, in the first place, to prove a sale by sample, in 
which the evidence did not sustain him ; the judge charged 
that a sale by sample implies a warranty, and left to the jury 
the fact whether or not the sale was by sample, stating his own 
impressions that it was not. It is not now matter of exception 
that the judge did not leave this to the jury, nor could it be, 
for he did. It must, therefore, be considered that the jury 
found that it was not a sale by sample. Brown on sales, 338 ; 
Myer v. Everth, 4 Gamp. 22. The plaintiff, in the second place, 
endeavored to establish that the description in the bill of par- 
cels was a warranty that the article sold corresponded in char- 
acter and quality with the description. The judge referred to 



130 Wm-rmity on the Sale of Personal Property. 

Borrekins v. Bevan. 

the consideration of the jury whether the plaintiff examined the 
article, and stated it to be clear that he did so, or had the 
opportunity of doing so. Under these circumstances he 
charged that this bill of parcels, evidently made after the pur- 
chase, was no more than a description, not a warranty, as in 
*Jackson v. Wetherill, 7 Serg. & Rawle, 480. The case there 
stood thus : It was for the jury to decide whether it was a sale 
by sample. If it was, it was a case of warranty, and then the 
jury were to consider whether the bulk corresponded with the 
sample. If it was not a sale by sample, was it a case of war- 
ranty, by means of the bill of parcels ? Under the circumstances 
the judge thought it was not, and the plaintiff did not declare 
upon it as such. The bill of parcels was not the contract, but 
a mere description. The purchaser bought either upon exam- 
ination or with the opportunity to examine, and the bill of parcels 
was made and rendered upon the sale. It is upon this state of 
things the judge must be considered as having charged that if 
there was neither warranty nor fraud the plaintiff was not en- 
titled to recover. In this he was right. 

First. Because this was not a sale by sample, and must be 
taken to have been so found by the jury. If it was such a sale, the 
charge was in favor of the plaintiff. 

Second. It was a sale of a commodity in the usual course of 
business, where the purchaser had abundant opportunity to 
examine, and where it must be presumed he did examine the 
article, and the purchase was made on that examination, and 
not on any warranty express or implied. 

Third. It was a sale on credit, made by agents, and the pay- 
ments were made by the purchaser at four, six and eight 
months, without objection, and the agent has accounted with 
and paid over to his principal. 

Fourth. It was not a sale upon warranty, and the purchaser, 
if he objected to the article, and was entitled to object, was 
bound to return, or offer to return, the article. 

First. It is unnecessary to spend a moment in the examina- 
tion of the cases cited to show that a sale, by sample, carries 
with it an implied warranty. The principle contended for was 
not denied by the judge, nor is it now. 

Second. Under the circumstances of this case, in the absence 
of fraud and warranty, neither of which is alleged, the purchaser 
stands nakedly on his own judgment of the article, and if he 
misses in that he has no redress. The case is a fair one to 
present the rule of law, which is well settled and is clear of the 
various exceptions which have made to the rule. No rule can 
be more salutary or reasonable than that which the judge 
applied to this case. The seller and buyer were equally igno- 
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rant of the quality of the article, of its distinctive features and 
character. It was an article brought from a far country, paid 
for by the seller under the same description, and sold with a 
full belief it was the article he undertook to sell. The buyer 
made the purchase under the same impression. It turns out 
to be of inferior quality, adulterated, and that a fraud has been 
practiced abroad. Reason and common convenience would 
say that, the seller and purchaser being on equal terms, the 
maxim caveat emptor must govern the case. It seems to be 
agreed, that if there be neither warranty nor fraud, the seller is 
not responsible for mere inferiority of quality, but, it is con- 
tended, he is bound to give a merchantable article of the kind 
and character he undertook to sell. There is no reason, how- 
ever, for a distinction between the cases, where the purchaser 
has an opportunity to examine the article. If the article turns 
out to be of inferior quality, it is conceded that the seller is not 
answerable, because the buyer purchased on his own judg- 
ment, and asked no warranty. The same reason applies with 
equal force to the case of admixture, of adulteration of different 
substances, in 'whole or in part. Admixture, particularly such 
as occurred in this case, of blue paint and dirt, is as easily de- 
tected, perhaps more so, than mere inferiority of quality. If 
the purchaser avails himself of the opportunity of examination, 
or buys as if he had examined, where is the reason for a differ- 
ence between this case and that of mere inferiority of quality ? 
If the rule be adopted at all it must be adopted throughout. 
But the rule of the Roman law, that sound price calls for sound 
goods, is not the rule by which we are governed. The common 
law is our law. The rule of reason, and that which is sanc- 
tioned by the best authority, is, that when a sale is made of an 
article in the usual course of business, and a full opportunity is 
given to the purchaser for examination, and there is neither 
warranty nor fraud by the seller, the buyer cannot resort to 
the seller on the ground of inferiority of quality, of adulteration, 
of admixture, or of any difference in the article. There are 
some cases decided in later times which either do not come 
within the rule, or may be considered as exceptions to it. One 
of these is, the purchase of a manufactured article from the 
manufacturer, who is considered as warranting that the article 
he sells, or makes for the purchaser, is of a fair merchantable 
quality. 

Such were the cases of *Laing v. Fidgeon, and *Jones v. Bright. 
Another of these cases is that of a sale of articles not usually 
the subject of examination, or which cannot be examined. 
Thus, if a wine merchant undertakes to sell Madeira, and sends 
Teneriffe ; or if an apothecary profess to sell magnesia, and 
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sends cream of tartar, the purchaser is not bound. There may 
be cases, too, ruled by the custom of trade, with regard to 
which tlie court should be very cautious. Perhaps another 
case may be that of a sale of an article for a foreign market, or 
for a specific purpose, as in the case of *Gray v. Gox. 
The present case may be considered one of mere inferiority of 
quality, which arises from various causes of which it is some- 
times very difficult to judge. 

Mr. Troth, the most skillful man examined, says the article 
might be blue paint, but it did not resemble any paint he sold 
imder that name ; it was a mixture of inferior blue paint and 
dirt. An examination of the books will show that the rule, 
now proposed on behalf of the defendants in error, has the sup- 
port not only of good sense, but of authority, although a case 
may now and then occur, or a sentiment be expressed by a 
judge, wearing a different aspect. 

Mr. Chauncey here examined and explained a number of the 
cases cited by the counsel for the plaintiff in error, for the pur- 
pose of showing that they sustained the principles for which he 
contended. He also referred to ^Parkinson v. Lee, 2 East. 314, 
2 Kent's Com. 274, 275 ; Wilson v. Shackelford, 4 Rand. R. 5. 

The rule, which may be fairly deduced from the cases, is that 
■for which the defendants in error now contend, and which was 
applied by the court below to the present case. The plaintiff 
did not declare upon a warranty, nor was there any evidence 
that a warranty was expected or intended to be given, but the 
contrary. The sale was made on inspection actually had, or 
opportunity offered for it. The bill of parcels was given after- 
wards. In such a case it can be regarded as no more than a 
mere description of the thing sold, not even amounting to an 
affirmation that it really was what it was described to be, and 
still less to a warranty to that effect. Cases of a description 
before the sale, by advertisement, or in the contract by a sale 
note, bill of parcels or invoice, may involve a warranty ; but it 
is impossible to infer a warranty from a description given after 
the sale is completed. 

In laying down the law to the jury the judge founded himself 
upon *Jackson v. Wetherill, 7 Serg. & Rawle 480; *Curcier v. 
Pennock, 14 Serg. & Rawle 51 ; Calhoun v. Vecchio, 3 Wash. 
C. C. R. 165 ; Barrett v. Hall, 1 Atk. Rep. 269 ; Brown on sales 
409. 

The position of the judge who tried the cause, that it was 
necessary, to enable the plaintiff to support the action, to show 
that he had previously returned or tendered the article, was 
sound, upon the ground that there was no express warranty. 
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in which case alone the plaintiff is at liberty to sue upon the 
warranty, or defend himself by means of it without returning- 
or offering to return the article. 

The reason of this distinction, between express and implied 
warranties, is, that the former affirms and the latter annuls the 
contract, and no case can be found in which the party can keep 
the article where his claim, or his defence, annuls the contract. 
This position is fully sustained by authority. Brown on sales 
341, 475 ; Fisher v. Lancaster, 1 Camp. 190 ; Groning v. Mend- 
ham, 1 Starkie 257 ; Rowe v. Osborne, 1 Starkie 140 ; *Richie 
V. Summers, 3 Yeates 531 ; *Thornton v. Wynn, 12 Wheaton 
183 ; Burton v. Stewart, 3 Wend. 238 ; Saund. on PI. & Ev. 
303, 304 ; Kimball v. Cunningham, 4 Mass. R. 502 ; *Connor,v. 
Henderson, 15 Mass. R. 319 ; *Curcier v. Pennock, 14 Serg. & 
Rawle 51 ; *Steigleman v. Jeffries, 1 Serg. & Rawle 477 ; 
Grimaldi v. White, 4 Esp. N. P. R. 95. 

Another conclusive objection to the plaintiff's recovery was, 
that the defendants were agents, who had accounted with their 
principal and paid over the proceeds of the sale, before any ob- 
jection was made. Paley on Agency 37, 45. 

In reply, the counsel for the plaintiff in error, disclaimed any 
desire to avoid a discussion of the question under consider- 
ation, without full reference to everything which could explain 
or vindicate the judgment of the court below. It would be 
attended with little advants^e to do so, as in case that judg- 
ment should be reversed, it would be easy for the counsel of 
the defendants in error to place upon the record, when it came 
up again, all the facts and circumstances calculated to present 
the question to this court, in such a manner as he deemed es- 
sential to a proper determination of the question. The decla- 
ration was drawn before it was known what evidence would 
be given, and, certainly, vrithout any view to a contest about 
technicalities ; and, from what passed between the counsel on 
both sides, it was understood that the cause was to be tried 
without regard to form ; that if the plaintiff could recover on 
any declaration, he should on that which was filed ; and that 
if the defendants could escape on any plea, those which were 
put in should protect them. In the same spirit the cause was 
tried. 

Whether a sale is " in the usual course of business," and 
whether " the purchaser had a full opportunity of examining 
the article," are questions of fact which should have been left 
to the decision of the jury ; for, unless decided by them affirma- 
tively, the plaintiff's right to recover would not be affected by 
the rule contended for, on behalf of the defendants. But the 
court did not charge in the qualified language used by the 
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counsel. The judge said nothing about " the usual course of 
businesss," or " opportunity to examine," but that " the plain- 
tiff could not recover without express warranty or fraud, and 
that a description, in a bill of parcels, was not equivalent to a 
warranty." In this there was error, even on the principles laid 
down on the opposite side. But these principles are, them- 
selves, opposed by a host of English authorities, and, to avoid 
their operation, the counsel introduces numerous and important 
exceptions, within which, however, it is impossible to bring 
many of the cases with which he has to combat. If, however, 
the general principle' be admitted to be correct the exceptions 
are sufficient for the purposes of the plaintiff in error. How 
does it appear that paints are usually the subject of examina- 
tion by the buyer ? It is certainly as usual and as natural for 
a purchaser of wine to taste and judge for himself, as for a 
manufacturer of paper hangings to explore every cask of paint 
he buys, yet it is admitted that he to whom wine is delivered, 
of a different character from that which he contracted for, is 
entitled to redress. How, too, does it appear that the article 
was not sold for a specific purpose, another of the exceptions 
stated by the opposite counsel ? The plaintiff is among the 
most extensive manufacturers of paper hangings in the United 
States, and if the court had qualified their doctrine, as the 
counsel now does, the intent of the purchaser might have been 
understood by the jury, and their verdict different. Here, 
again, the charge works an injury to the plaintiff in error. 
Every purchaser has some purpose in view, and ought it 
to be assumed, because the specific purpose is not declared, 
that, therefore, the purchaser intended to buy what had no 
value for any other purpose. " No man," says Lord Ellen- 
borough, in Gardiner v. Gray, 4 Campb. 144, " can be supposed 
to buy goods to lay them on a dung hiU." The difficulty of 
distinguishing between great inferiority of quality and entire 
difference in the article is no reason for breaking down the dis- 
tinction to be found in the books. To say that trespass vi et 
armis is the remedy for deceit and case for consequential injur- 
ies, is to make, in many cases, a most puzzling distinction. 
Even to say that a sane man may make a will, and that an 
insane one may not, is to establish a principle which, in its 
application, sometimes splits a hair. Yet these distinctions, so 
difficult in application, are perfectly well settled in law. But 
the cases already referred to expressly decide, that whether the 
purchaser had an opportunity to examine, and whether he did 
examine or not, make no difference as to the responsibility of 
the seller. If, then, the general principle offered by the counsel 
for the defendants in error, be not established in its extreme 
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bearings, and if its exceptions be not narrowed down witliin 
the limits which he has himself prescribed for them, the au- 
thorities already cited may be reverted to, to show that in 
England, at this time, as in France and Europe generally, the 
contract of sale implies a warranty that the article sold shall 
correspond in character with the article described ; and that it 
shall correspond in quality with the sample, if a sample has 
been exhibited. 

The opinion of the court was delivered by 

Rogers, J. — After the testimony, which is particularly set 
forth in the bill of exceptions, was closed, the court charged 
the jury that the plaintiff could not recover, unless an express 
warranty or fraud was proved; that a description in a bill of 
sale of parcels of the article sold as blioe paint, does not amount 
to a warranty that it is so ; and, that in order to support his 
action, it is incumbent on the plaintiff to show that before 
bringing suit he tendered or re-delivered the article to the 
defendants. If the court were correct in any one of these 
propositions, there was an end of the plaintiff's case. The 
counsel for the plaintiff in error and the plaintiff below, have 
filed exceptions which embrace the whole charge. 

It is conceded that, vrith regard to the goodness of wares 
purchased, the vendor is not bound to answer, unless he ex- 
pressly warrants them to be sound and good, or unless he knew 
them to be otherwise and hath used any art to disguise them, 
or unless they turn out to be different from what he repre- 
sented to the buyer. 2 Bl. Com. 451. The rule is, as respects 
quality of the article, caveat emptor. 

According to the modern cases, warranties are divided into 
two kinds : express warranties, where there is a direct stipula- 
tion or something equivalent to it, and implied warranties," 
which are conclusions and inferences of law from facts, which 
are admitted or proved before the jury. If the learned judge 
intended to say there can be no warranty without an express 
agreement or stipulation, or there be fraud, then his opinion is 
in opposition to the whole current of modern decisions. It must 
now be taken to be the law (for they have conceded this in 
England, and even in New York, where the cases of *Ghande- 
lor V. Lopus and *Sexias v. Wood were decided) that where 
property is sold by sample there is an implied warranty that 
the article corresponds with the sample, although it has at the 
same time been held, that it is sufficient if the bulk corresponds 
with the sample. This has been considered as equivalent to an 
express warranty and is, doubtless, a departure so far, from the 
law as formerly understood. 



136 Wamiiity on the Sale of Persona/ Property. 

Borrekins v. Bevan. 

From a critical examination of all the cases, it may be safely 
ruled, that a sample or description in a sale note, advertise- 
ment, bill of parcels or invoice, is equivalent to an express war- 
ranty that the goods are what they are described or repre- 
sented to be by the vendor. 

In the absence of proof to rebut the presumption, it is of equal 
efficacy, to charge the vendor as if the seller had expressly said : 
" I warrant them to correspond with . the description or repre- 
sentation." 13 Mass. R. 139, *Bradford i: Manly ; *5 John. R. 
395; 1 Gamp. 113, *Hibbert v. Shee ; 1 Peters. 317, Willings v. 
Gonsequa ; 1 Eng. Gom. Law Rep. 327 ; *20 John. Rep. 196, 204 ; 
*4 Gowan 440; *19 John. Rep. 290; *6 Gowan 354; 4 Barn. & 
Alder. 387 ; 6 Eng. Gom. Law Rep. 456. Without intimating 
an opinion how the fact may be, yet there was proof from which 
the jury would have been justified in saying that this was a 
sale by sample. The paints Avere originally the property of 
Junius Smith, of London, and were sent out to Adams & Swift, 
of Baltimore. After the failure of Adams and Swift, they came 
into the hands of Mr. Humphreys, a witness examined by the 
defendants. Mr. Humphreys brought samples of the paints to^ 
Philadelphia, and with Mr. Bevan, one of the defendants, 
exhibited the samples to the plaintiff. Mr. Borrekins declined 
coming to any arrangement at that time, but enough passed to 
induce the witness to send them to the Philadelphia market ; 
and accordingly, on his return to Baltimore, he sent the paints to 
Bevan and Porter to be subject to a re-examination. The wit- 
ness further states : the first arrangement was indefinite, 
butwastobecomeabsoluteif, on delivery, the articles corresponded 
with the samples. After the purchase the paints were carried 
to the plaintiff's manufactory, and, some time after they were 
delivered, Mr. Borrekins brought a sample of the stuff, as the 
* witness Isaac Blanchard termed it, and directed him, Blanchard, 
to go down to Messrs. Bevan and Porter, and say that he claimed 
the money paid, because the article was not according to sample. 
The vsritness then exhibited the sample which Mr. Borrekins 
had given him, and told Mr. Bevan that was a sample of the 
blue which Borrekins had purchased of him. Mr. Bevan took 
a little in his hand and said: "I%m is not blue. It does not 
look as if it ever had been blue." He then stated there would be 
no difficulty about settling it; that Mr. Humphreys was not 
then in the city, but was expected shortly ; and that there was 
no doubt the matter would be adjusted amicably. On this 
evidence it is very far from being clear that it was not a sale by 
sample. It strikes me that the evidence tends to prove that it 
was so sold, and moreover that Bevan intended to sell, and 
Borrekins to purchase, blue paint. If the parties had not so 
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understood it, Bevan would have denied that it vsras a sale by 
sample, and vsrould, at the same time, have asserted that Borre- 
kins took upon himself to judge of the quality and kind of the 
article sold. At any rate, taken in connection with the admission 
of Mr. Humphreys, the jury should have been permitted to 
judge whether it was a sale by sample. There was also some 
evidence, whether sufficient for the purpose I shall not say, that 
the article did not correspond with the sample. 

This was evidently sold as blue paint. It was the intention 
of the vendor to sell blue paint, as such a sample was exhibited 
by Humphreys to Mr. Borrekins. The article received was, by 
the admission of Bevan, not blue, nor did it look as if it ever had 
been blue. Henry Troth, who has been accustomed to deal in 
paints, and verditer among the rest, says : " This might be 
called blue paint, but it does not resemble any paint we sell 
under that name. This is a mixture of some blue paint with a 
part dirt, different from anything we are accustomed to deal in." 
He thinks there is inferior blue verditer among it, mixed in with 
dirt. He says there is a variety of qualities in the market. 
This would not be considered in the market as blue verditer. 
He should not consider this as any paint. It is not pretended 
that this was not the same article which Borrekins purchased 
of the defendants, nor do I understand fraud to be alleged either 
on the one side or the other. It was the duty of the court to 
submit the facts to the jury, vrith the instruction that, if they 
beUeved that this was a sale by sample, and were further of the 
opinion that the bulk did not correspond with the sample, the 
plaintiff was entitled to recover. It is possible, from the manner 
in which this case has been removed, we may do injustice to 
the charge of the learned judge, yet from the record we are 
compelled to say, a material question has been withdrawn from 
the jury, in which we concede there is error. The court, after 
charging the jury " that the plaintiff could not recover unless an 
express warranty or fraud was proved," proceed to instruct 
them " that a description in a bill of parcels of the article sold as 
blue paint does not amount to a warranty that it is so." 

I must premise that we do not consider the bill of parcels as 
the contract between the parties, but as the evidence of the con- 
tract, nor is it, in Pennsylvania, the only evidence. The bargain 
is not usually in vmting, but verbal, and the bill of parcels is 
intended to show that the goods were purchased, and what 
goods, and that they were paid for. And in this opinion we 
are supported by the cases of *Bradford v. Manly, 13 Mass. 
Rep. 142, and Osgood v. Lewis, 2 Maryland Rep. 522. 

It results from this, that inasmuch as this was a verbal, and 
not a vrritten agreement, it is the province of the jury to ascer- 

10 
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tain what the contract was, and to declare what was the intention 
of the parties to it, as was decided in Osgood v. Lems, 2 Mary- 
land Rep. 526 ; *I)uf!'ee v. Mason, 8 Gowen 25. In parol 
contracts the jury must determine whether a warranty was 
intended. In the case of written contracts, the court must decide 
whether the instrument contains an express warranty as such. 
To fix the precise meaning of the judge, in this part of his 
charge, has been attended with some difficulty. I understand 
him in effect to say, that even if the defendants sold, and the 
plaintiff purchased the article for blue paint, it does not amount 
to a warranty, if, on delivery, it turns out to be an entirely 
different commodity. 

It is this position which I now propose to examine, and in 
doing so, I do not think it necessary to revicAv all the cases, 
which have been decided at nisi prius, on the doctrine of implied 
warranty. 

In regard to the English niii prius Reports, Justice Bayley is 
reported to have said " that it is very likely, one's first thoughts 
at nid prius may be wrong, and he was extremely sorry that 
they were ever reported, at least so far as his own nisi prius de- 
cisions are concerned, because he thinks they are entitled to 
very little weight. What is said by a judge upon a trial is 
merely the first impression of his mind upon a point coming 
suddenly before him, and which he had no opportunity of con- 
sidering before hand." My own experience, and the examination 
which I have given this question, has not increased my venera- 
tion for cases ruled at nisi prius. Those on warranty are 
numerous, and, I believe I may venture to say, cannot all be 
reconciled. There is, however, a class of cases in England, to 
the authority of which I subscribe, which bear immediately on 
the present question. I refer to those decisions where the 
goods purchased are different in specie from those contracted 
for. 

The first case is *Weall v. King, 12 East. 452, which was 
the case of the sale of stock sheep, and it was proved they 
did not answer the description of stock sheep, that is 
sound lambs, but were unsound and afflicted with the rot ; 
under such circumstances, says Lord Ellenborough, the pur- 
chaser has a right to expect a saleable commodity, answer- 
ing the description in the contract, without any particular 
warranty ; this is an implied term in every contract. He 
cannot, without a warranty, insist that it shall be of any par- 
ticular quality of fineness, but the intention of both parties 
must be taken to be, that it shall be saleable in the mar- 
ket under the denomination mentioned in the contract. Gard- 
ner V. Gray, was where silk was sold as waste silk, whereas, 
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in fact, it was not so. And *Bridge v. Wain, 1 Stark N. P. G. 
104, was the case of scarlet cuttings which, in reality, were not 
scarlet cuttings. The case of *Shepherd v. Kain, 5 Barn. & 
Aid. 240, is exceedingly strong to the present point, where, in 
an advertisement for the sale of a ship, she was described as a 
"copper fastened vessel," but -with these words subjoined, 
" the vessel to be taken with all faults, without allowance for 
any defects whatsoever." The vessel when sold was only 
partially copper fastened, and she was not what is called in the 
trade a copper fastened vessel. The buyer, however, had a full 
opportunity of examining the vessel before the sale. But it was 
determined that the buyer was entitled to damages in an action 
upon the warranty, and that the words " with all faults," could 
only mean all faults which a copper fastened vessel may have ; 
but here the vessel was not what she was warranted to be : 
namely : a copper fastened vessel. In Prosser v. Hart, 1 Stark. 
140, it is fair to presume that, if there had been nothing exist- 
ing in that case which controlled the general rule. Chief Justice 
Gilabs would have ruled, in accordance with these principles, 
that the defendant was liable on his warranty. 

The chief justice says the article was sold to the plaintiffs by 
the name of " saffron." They examined it with great minute- 
ness, received it into their custody, kept it six months and then 
sold part of it. Although only three-fourths of it was saffron, 
still it was fair for the jury to infer from the inferior price that 
was given for it, that it was such an article as the plaintiffs in- 
tended to purchase, and under the circumstances, they were 
justified in giving a verdict for the defendant. 

We are not without authority to the same point in some of 
our sister states. *Bradford v. Manly, 13 Mass. Rep. 139, is a 
case of the same description. The Supreme Court of Massa- 
chusetts decided that a sale by sample is tantamount to a war- 
ranty that the article sold is of the same kind as the sample. 
The principal object seems to be to ascertain what was the 
contract ; whether the evidence proved a contract to sell cloves 
of a different kind from those which were delivered. The 
.objection was, as here, that no action upon a warranty can be 
maintained, unless the warranty is express ; and that no other 
action can be maintained unless there is a false affirmation 
with respect to the quality of the article. If such were the law, 
says C. J. Parker, it would very much embarrass the operations 
of trade which are frequently carried on to a large amount by 
samples of the articles bought and sold. Even in New York, 
although in *4 John. Rep. 421, they decided that the mere sell- 
ing an article as good, at a fair price, did not amount to a 
warranty, and that without express warranty or fraud, the 
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purchaser could not recover for any defect in the article ; yet 
in 5 John. Rep. 404, it was determined that a sale by sample, 
although no warranty that the goods are sound and in good 
condition, yet is a warranty that they are of the same kind. 
And in *Parkinson v. Lee, 2 East. 314, 4 Camp. 22, 145, the 
same distinction would seem to be recognized. In *Hastings v. 
Lovering, the Supreme Court of Massachusetts assert the same 
doctrine. That was an action on a contract of warranty in 
the following terms : — 

Boston, April 11th, 1822. 
Sold to E. F. Hastings, two thousand gallons prime quality 
winter oil, &c., at 81 cents per gallon, six months credit, deliv- 
erable within ten days, credit to commence on delivery. 

William Lovering, Jim'r. 

There was also a bill of parcels in which the oil was called 
" Prime Quality Winter Sperm Oil." It was contended, as here, 
that these writings did not prove an express warranty. The 
jury found that the oil delivered did not answer the description ; 
the court, however, ruled that the vendor was answerable on 
the warranty, and explicitly assert the principle that a descrip- 
tion of an article inserted in a bill of parcels, or in a sale note, 
such as is used in England, ought to be considered evidence 
that the thing sold was agreed to be such as represented. 

Osgood V. Levvas, in many respects, bears a strong analogy to 
Hastings v. Lovering. This was also an action on the warranty. 
The plaintiff, as appeared by the bill of parcels, purchased of 
the defendant 115 casks of winter pressed sperm oil. The oil 
was delivered to the plaintiff and kept by him for some time. 
It subsequently turned out to be not winter, but summer 
pressed oil, which is of an inferior quality, and of a different 
species. The court say if the bill of parcels be considered 
as the written contract between the parties, the statement 
therein, that the oil was " winter pressed," could not be con- 
sidered as a mere matter of description, or of an opinion and belief 
of the seller ; but as the averment of a material fact of which 
he has taken to himself the knowledge, and the existence of 
which he warrants. 

In all cases where it does not correspond in kind, the pur- 
chaser has a right to say, this is not the article I contracted for. 
Non in haec federa veni, and this whether he complains at the 
time of delivery or after, unless his conduct amounts to a waiver 
of his right to indemnity. And, I venture to assert, no honest, 
iair dealer, under such circumstances, would refuse redress. I 
do not look upon it as an imperfect obligation, but one in which 
the aggrieved has ample redress. 
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It is no unreasonable presumption tliat every vendor is 
acquainted with the commodities which he sells ; I do not 
mean the quality, but the kind. This, however, is not always 
the case of a vendee. The purchaser, in numberless cases 
which could be mentioned, relies on the integrity and knowledge 
of the vendor. If a person purchase Madeira wine of a wine 
merchant, surely he cannot be compelled to take Teneriffe, 
Lisbon, Sherry, or Malaga ; although he may have tasted it at 
the store, or been under the impression, at the time it was 
delivered, that it was the kind with which he wished to entertain 
his guests. So, also, in the case of an apothecary who delivers 
jalap when the purchaser intended to have cream of tartar. If 
a person purchase of a jeweler what both parties suppose to 
be a diamond ring, a case of mutual mistake, which, after delivery, 
is discovered to be glass, there would certainly be a remedy, 
and this could only be an implied warranty. And this I under- 
stand to be conceded, because, says the counsel for the 
defendant in error, they are presumed to be acquainted with the 
article in which they deal. If this be so, then the case of 
*Chandelor v. Lopus must be abandoned, for, undoubtedly, as 
the law is now held, the jeweler would have been liable on the 
implied warranty. And the same may be said of *Sexias v. 
"Wood, 2 Gaines' Rep. 48 ; *Swett v. Colgate, 20 John. Rep. 
196 ; which are in opposition to the law of England, Massachu- 
setts and Maryland, as has been shown by the cases to which 
I have referred. In *Sexias v. Wood, the court do not advert 
to the distinction that it was a diilerent article, but seem to have 
grounded their opinion mainly on the case of *Ghandelor v. 
Lopus. It is to be observed that *Sexias v. Wood was ruled by 
a divided court, and it is to be remarked that Chancellor Kent, 
who delivered the opinion of the court, has, in his Commentaries 
since expressed some dissatisfaction with the application of the 
rule caveat emptor to the facts of that case. In the second 
volume of his Commentaries he says : "There is no doubt of 
the existence of the general rule, as laid down in *Sexias v. 
Wood, and the doubt is whether it was well applied in that 
case, where there was a description, in writing, of the article by 
the vendor, which proved not to be correct, and from which a 
warranty might have been inferred." The truth is, *Chandelor 
V. Lopus has been denied to be law, and *Sexias v. Wood has 
also been questioned, and its authority much shaken, even by 
some adjudged cases in the State of New York. 

As a general rule, I do not mean to impugn the doctrine 
that, in sales of personal property, the vendor is not answerable 
for any defects in the quality of the article sold, without 
an express warranty or fraud. But it must be admitted that the 
rule is qualified with many exceptions. 
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Of this description I take to be *Laing v. Fidgeon, 6 Taunt. 
108 ; *Gray v. Cox, 4 Barn. & Gresswell 108 ; *Bluett v. Os- 
borne, 1 Stark. 377 ; in addition to those to which I have 
particularly adverted. 

The exigencies of society, the constant change which is daily 
taking place in the course of trade and commercial dealing, have 
caused the courts to relax the rigidity of the ancient rule, and it 
is remarkable that the same course has been pursued in regard 
to the civil law, where the rule is directly the reverse of ours. 

It has been said that the doctrine only applies to executory 
contracts, but it will be observed that all cases are actions on 
the implied warranty where the contract has been executed, 
either at the time or afterwards, by payment of the money and 
delivery of the property. In *Hastings v. Lovering, 2 Pick. 
221, there was an attempt made to put it on the ground of an 
executory contract, but this was expressly negatived by the court 
who ruled the case as one where the contract was executed. 
In all sales, therefore, there is an implied warranty that the 
article corresponds in specie with the commodity sold, unless 
there are some facts and circumstances existing in the cases of 
which the jury, under the direction of the court, are to judge, 
which clearly show that the purchaser took upon himself the 
risk of determining not only the quality of the goods, but the 
kind he- purchased, or where he may waive his right. Such, 
for instance, as in Prosser v. Harris, 1 Stark. 104, where the 
property was sold by the name of saffron. The purchaser ex- 
amined it with great minuteness, kept it six months, and then 
sold pari of it. Although only three-fourths of it was saffron, 
still it was fair for the jury to infer, from the inferior price that 
was given for it, that it was such an article as the plaintiff in- 
tended to purchase. 

No such facts exist here. He had, it is true, an opportunity 
to examine the paints, as every purchaser has, but it does not 
appear that he did examine them with great minuteness. He 
sold no part of them, and it does nofappear that he gave a full 
price for the paints. Of this, however, the jury, under the 
direction of the court, are the competent judges. 

The court further instruct the jury, that, in order to support 
his action, it is incumbent on the plaintiff to show that, 
before bringing suit, he tendered or re-delivered the article 
to the defendants. 

If this had been an action to rescind the contract, there 
would be no doubt the charge would have been right in this 
particular. And this was formerly the law on an express war- 
ranty, but it has been since ruled that an action will lie without 
a return, or offer to return the property. And, in this respect, 
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I can perceive no difference between an express and implied 
warranty. 

It is said injustice may be done to the vendor in sustaining a 
suit before a return or offer to re-deliver the property. It may 
be so, but the danger exists as well in the case of an express 
as an implied warranty. We must trust to the good sense and 
discrimination of the court and jury. This has heretofore been 
a sufficient safeguard in actions on an express warranty, and, I 
see no reason to doubt, it will prove equally efficacious in 
actions of the latter description. That there may not be ex- 
ceptions I vrill not say, but I do not think this forms one of 
them. The measure of damages will, of course, be the differ- 
ence between the value of the article delivered and the com- 
modity sold. 

Gibson, G. J. — Where the article has been accepted after 
inspection, or opportunity had, I prefer the rule of the common 
law to the modern approximations towards that of the civil 
law ; not only because it is a rule of the common law, but be- 
cause it seems to be more convenient and just ; more conve- 
nient because, instead of attempting to deal with duties that 
are too subtle for judicial cognizance, it furnishes a plain test 
of the vendor's liability in two words, ' warranty or fraud,' 
and more just because it pretends not to release the vendee 
from his bargain where it happens to be a bad one. The sub- 
ject has been frequently agitated of late, and the superiority of 
the common law rule vindicated in a way that leaves nothing 
further to be said. The extent of its authority here was 
settled, it seemed to me, in *Richie v. Summers, 3 Yeates 534 ; 
Kimmel v. Lichty, ib. 262 ; Willings v. Consequa, 1 P. G. G. R. 
317 ; Galhoun v. Vecchio, 3 Wash. G. G. R. 165 ; *Jackson v. 
Wetherill, 7 Serg. & Rawle 482 ; and *Gurcier v. Pennock, 14 
Serg. & Rawle 51 ; which, together, seem to have placed it on 
the ground of *Chandelor v. Lopus. From that case down to 
*Parkinson v. Lee, 2 East. 314, it stood unshaken ; since when 
a flood of innovation, in England and some of our sister states, 
has swept away all rule on the subject whatever. From the 
decisions, to which I jallude, I am unable to extract a single 
principle of general application. In some of them an adver- 
tisement, a sale note, or the bill of parcels has been treated as 
the contract, and words that were used palpably to designate 
the thing sold, or at most to represent its quality or condition, 
were held, even in the face of an explicit stipulation to the con- 
trary, to constitute an express warranty. Such I take to have 
been the case of *Shepherd v. Kain, 7 G. G. R. 82, where the 
representation of a ship as copper fastened was held to be a 
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warranty of the fact, though it was an express condition that 
the vendor should be answerable for no defect whatever. 
I Mn Salmon v. Ward, (12 C. L. R. 94,) Chief Justice Best ad- 
mits a difference between warranty and representation, and 
yet takes for granted that the words, " this horse is sound," 
constitute a warranty, or, at least, afford evidence of it to be 
left to a jury. Thus qualified, his admission furnishes but a 
distinction without a difference, inasmuch as every representa- 
tion contains an affirmation of the fact represented ; nor would 
the practical value of it be enhanced by allowing the jury to 
presume an express warranty from anything less than an ex- 
press undertaking. In *Wood v. Smith, 4 Car. & P. 45, S. G. 
19, G. L. R. 267, the doctrine of constructive warranty was 
pushed a step still further ; a naked affirmation of soundness 
having been held to constitute an independent, self-existent un- 
dertaking, though the vendor had positively refused to warrant 
the fact, or enter into any stipulation or engagement in relation 
to it. No one can help seeing the injustice of that. There 
was, indeed, evidence that the vendor knew of the unsound- 
ness at the time, but, however that might have given a remedy 
against him for the deceit, it surely ought not to have sub- 
jected him to the consequences of a warranty. The Supreme 
Court of New York, though professing to adhere to the whole- 
some doctrine of its own decision in *Sexias v. Wood, seems, 
nevertheless, to have fallen in with the current, in declaring a 
direct affirmation to be an express warranty, or, at least, evi- 
dence of it to go to a jury. In *Chapman v. Murch, 19 Johns. 
290, it was held that an express warranty need not be in ex- 
press terms ; but that any representation of the state of 
the thing sold, or direct affirmation of its quality and con- 
dition, showing an intention to warrant, is sufficient. So in 
*Swett V. Colgate, 20 Johns. 196, it is said to be essential that 
the affirmation appear to have been intended as a warranty, 
and not as a mere matter of judgment and opinion. But in 
*The Oneida Manufacturing Society v. Lawrence, 4 Cowen 440, 
it was held that to be evidence of a warranty, the affirmation or 
representation must not only be positive and unequivocal, but 
one on which the vendee rehed. In most of the preceding 
cases, and others not particularly noticed, it seems to have been 
forgotten that the vendor is answerable for nothing beyond the 
soundness of the title, and the correspondence of a sample, 
where one has been used, to the thing sold, unless by force of 
an express warranty. In *Sands v. Taylor, 5 Johns. 395, Chief 
Justice Spencer very accurately calls the warranty, arising in a 
sale by sample, an implied one ; and what is the foundation of 
the implication ? Undoubtedly the affirmation of the seller 
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that the part exhibited fairly represents the quality and condi- 
tion of the whole. It is difficult, then, to imagine how any 
other than an imphed warranty could arise from the assertion 
of any other fact. The covenant which arises from the asser- 
tion of a fact in a deed is, I believe, always considered an im- 
plied one. A naked assertion certainly does not express to the 
apprehension, either of the unlettered or the philologist, an 
undertaking to make the assertion good ; and to imply an ex- 
press warranty, to say nothing of the solecism from words that 
do not import it, either in a popular or grammatical sense, is to 
deal unfairly with the rule which requires it. It is equally un- 
fair to submit a naked assertion as evidence of intention, in 
order to let a jury draw from it, as a conclusion of fact, what 
the court would not be justified in drawing from it as a con- 
clusion of law. It must be admitted that it is the province of 
a jury to fix the meaning of the parties to a verbal contract, 
and that no particular form of words is essential to a war- 
ranty ; but it seems to me that it ought not to be inferred, even 
as a conclusion of fact, from terms which convey no such 
meaning to the popular apprehension. In the exposition of 
contracts, regard is to be had to the language, habits, and busi- 
ness of those who are the parties, in order to prevent them 
from being entangled in responsibilities which they never in- 
tended to create. There is no man, however unskilled in legal 
science, who does not know that a warranty means something 
more than a representation, and who would not, in the concoc- 
tion of a bargain, make a difference between an assertion and 
an undertaking to make it good. Nor ought it, I apprehend, to 
strengthen the case of the buyer, that he had reposed on the 
judgment and word of the seller as a security, because it would 
be unfair to permit him to do so without putting the seller on 
his guard, as to the extent of the responsibility he was expected 
to contract from it. Were he to say, explicitly, that he meant 
to purchase, on the judgment and at the risk of the seller, no 
one vrill doubt that, in a vast majority of cases, the terms 
would be rejected. If, however, they would not, the parties, 
knowing perfectly well what they were about, would enter into 
a contract of warranty, and no unfair advantage would be 
gained. But in the usual course of dealing, a Chapman praises 
his commodity with no other view than to enhance its value in 
the eyes of his customer, who, in turn, depreciates it, vdth a 
view to cheapen it ; yet it never enters into the head of either, 
that the one buys or the other sells on any one's judgment but 
his own. 

A different course would put an end to anything like chaffer- 
ing about the relation of the actual value to the price. It seems 
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to me that the most fruitful source of perplexity, in this part of 
the law, has been an injudicious desire to remedy a real or 
supposed hardship in particular cases, by straining the evidence 
to make out a warranty where none existed in fact or in law. 
But an inconsistency, quite as glaring as the implication of an 
express warranty, is found in the fact that a sale by sample is 
left on the old ground, the vendee being taken to buy on his 
own judgment, both as to quality and specific character, and 
the vendor to undertake no further than that the sample corres- 
ponds to the bulk of the article. Why is the undertaking of 
one who sells by sample satisfied by delivering an article of the 
same quality and character? Certainly because the vendee 
buys on his own judgment, and at his own risk as to every- 
thing else ; and I am at loss to understand how the responsi- 
bility of the vendor shall be greater or different where the 
article itself is exhibited. In other cases where there was, in 
fact, no sale, but an agreement to sell and deliver an article of 
a particular quality, by a day certain, the executory contract of 
the party seems to have been confounded with a present con- 
tract of warranty. Questions, too, have been determined on 
the ground of warranty that manifestly turned on that of 
deceit ; as in the case of a sale by a manufacturer who is 
bound to know the quality of his wares and disclose it. These, 
and other loose and inconsistent notions, would furnish a 
reason, if one were wanting, why we should not attempt to 
follow the modem decisions of other courts in preference to 
our own. Though the distinction between quality and essential 
character is a novelty, I certainly prefer it to the want of all 
rule whatever, observable in modern cases, yet it seems to have 
little foundation in reason, and little to recommend it on the 
score of certainty and convenience in practice. It is difficult 
to comprehend why the vendee shall be taken to have bought 
on his own judgment, as to quality and not as to essence ; nor 
will it be easy to say how far a change may have been pro- 
duced by adulteration, so as to authorize a jury to determine 
that the one denomination of the article has ended and another 
begun. The object of the common law rule is to encourage 
trade, by preventing actions against all, in turn, through whose 
hands the article has passed in a course of dealing ; but this 
object must be defeated by the rule now established, wherever 
the defect is in the essential character of the thing. I am, 
therefore, for adhering to the rule in *Chandelor v. Lopus. 

Kennedy, J., concurred with the Chief Justice. 

Judgment reversed and a venire de novo awarded. 
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Kirk V. Nice. 

A contract to deliver iron, made in a certain place, in consideration of a sound 
price paid, is complied with by a delivery of iron obtained at that place, which 
the contracting party believed to be good, although upon trial it was found to be 
positively bad. 

Error to the Common Pleas of Lycoming County. 

In this action by William Nice against Kirk, Kelton & Co., 
the only point determined was fatal to the plaintiff's right of 
action, and is fully stated in the opinion of the court. 

Parsons and Armstrong for plaintiffs in error. 

Campbell for defendant in error. 

The opinion of the court was delivered by 

Kennedy, J. — The plaintiffs in errorjwerethe defendants below, 
against whom the defendant in error brought this action to 
recover damages, on account of the inferior and bad quality of 
eleven and a half tons of bar iron received by him of them, in 
part satisfaction of a lai^e quantity of store goods previously 
sold and delivered by him to them, according to the terms of a 
special agreement made between them. 

The agreement was reduced to writing and is as follows : 

" Memorandum of agreement, made and concluded on the 
5th day of October, 1830, between William Nice, of the borough 
of Milton, of the one part, and Kirk and Kelton, of Lycoming 
county, of the other part ; witnesseth, that the said William 
Nice doth agree to sell to the said Kirk and Kelton his entire 
stock of store goods now on hand at first cost, for which said 
Kirk ■ and Kelton are to pay him in bar iron of Centre county 
metal dravm to a reasonable bill, and to be delivered at Milton 
at one hundred and ten dollars per ton ; the iron to be delivered 
say not later than May next. 

" Kirk, Kelton & Co. 

"William Nice." 
The goods, amounting to two thousand and twenty-seven 
dollars and fifty-three cents, according to an account thereof, 
made out by the parties shortly after entering into the agreement, 
were delivered by the defendant in error to the plaintiffs in 
error. The plaintiffs in error also, within the time and at the 
place fixed by the agreement, delivered to the defendant in 
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error the full quantity of bar iron thereby required, all made 
out of Centre county metal, according to a bill furnished by the 
defendant in error. 

The counsel for the plaintiff below filed a declaration, intend- 
ing it, I presume, to be in assumpsit ; in which, after reciting 
the agreement and averring the value of the store goods, and a 
delivery thereof by him to the defendants, he concludes it, 
without assigning any breach, in the following terms : " Never- 
theless, the said Kirk, Kelton & Co., their promise and assumption 
aforesaid little regarding, but contriving and fraudulently 
intending him, the said William, in this behalf, craftily and 
subtly to deceive and defraud, eleven tons, ten hundred 
weight and seven pounds of bar iron, of an inferior and unmer- 
chantable quality, to the said William, at Milton aforesaid did 
deliver, well knowing the same to be unmerchantable and of 
inferior quality, and contrary to the bargain and agreement 
between them made, under pretense that the said bar iron was 
of the same value and goodness as Centre county metal of a 
good quality, to the damage of the said William Nice four 
hundred and fifty dollars." 

From the declaration it is apparent that the whole quantity 
of bar iron is impliedly admitted to have been made of Centre 
county metal, and to have been delivered in due time at the 
proper place. The only complaint is, that eleven tons, ten 
hundred weight and seven pounds were of inferior and unmer- 
chantable quality, and that the defendants below knew it to be 
so at the time of delivery, without communicating it to the 
plaintiff. 

Several errors have been assigned which it is imnecessary to 
notice, because the fourth error alone raises an objection to the 
right of the plaintiff below to recover in this action, that is 
insuperable and cannot be got over. 

This error is founded upon the charge of the court to the 
jury, in answer to the first point submitted by the counsel for 
the defendants below, which is in these words : — 

" The counsel for the defendants respectfully requests the 
court to charge the jury in this cause that even if they believe 
all the evidence that has been introduced by the plaintiff, in 
support of this action, he is not entitled to recover imder the pres- 
ent declaration and pleadings." To this the court, in their charge, 
advised the jury that, " if from the whole evidence given upon 
that subject (the good and merchantable quality of the iron) 
they should believe that the iron was not good and merchantable, 
it will then be proper for the jury to inquire whether the defects 
in its quality were known to the defendants or not, at the time 
of furnishing it to the plaintiff. If the iron was not merchant- 
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able and the defendants knew it, and the defects were concealed 
from the plaintiff, your verdict should be for the plaintiff. In 
leaving the case to the jury with this direction, the court decline 
answering the first point of the defendant's counsel in the 
affirmative, and answer the same in the negative." 

In order to decide the question here presented correctly, it 
is proper first to ascertain, and to state, the nature and extent 
of the obligation incurred by the plaintiffs in error, on entering 
into the agreement as recited above. It is to be observed that, 
at the time of making this agreement, the plaintiffs in error do 
not appear to have been the owners of a furnace situate in 
Centre county, nor concerned, in any way, in making Centre 
county metal, On the contrary, it appears from the record of 
the suit brought by the plaintifi's in error against Harris and 
others, of Centre county, which was given in evidence by the 
defendant in error, very much, too, against the vnll of the coun- 
sel of the plaintiffs in error, that the plaintiffs in error bought 
their Centre county metal of Harris and others, the manufac- 
turers of it, in Centre county, on the first of November, 1830, 
after the making of their agreement with the defendant in 
error, out of which they made and delivered to him the eleven 
tons, ten hundred weight and seven pounds of iron before 
mentioned. It is obvious, from the terms of the agreement, 
that it did not apply, and had no reference whatever, to bar 
iron, then manufactured by the plaintiffs in error and on hand, 
out of Centre county metal, but to bar iron to be manufactured 
or made thereafter by them, out of Centre county metal, ac- 
cording to a reasonable bill. This bill, upon a fair construction 
of the agreement, the defendant had a right to furnish, and to 
require of the plaintiffs in error that they should make the iron 
in conformity to it, if it were reasonable, because they bound 
themselves so to do. Having no Centre county metal on hand 
then, nor contract for the future delivery of any when they 
made their agreement with the defendant in error, they likewise 
bound themselves, expressly, to make the bar iron for the de- 
fendant in error, out of Centre county metal, and consequently 
it was understood between the parties that the plaintiffs in error 
would procure such metal. This they were vrilling to do, and 
obligated themselves accordingly, but no further ; to this the 
defendant in error acceded, and beyond this he had no right to 
require anything at the hands of the plaintiffs in error. They 
did not imdertake to deliver to him bar iron of a good and mer- 
chantahle quality, nor bar iron made of Centre comdy metal of a 
good and merchantable quality, but simply bar iron made out of 
Centre county m^tal. 

Hence, it is manifest that the plaintiffs in error, on the one 
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hand, were willing to bind themselves, at ah hazards, to pro- 
cure Centre county metal, and to maJce the bar iron of it, 
according to a reasonable Isill, but unwilling to be answerable 
further for its properties or quality. They were, doubtless, in 
the fulfillment of their agreement in procuring Centre county 
metal for the purpose of making the bar iron which they were 
to deliver to the defendant in error, bound to act honestly ; 
that is, not to procure or take such metal for this purpose as 
they knew to be bad, or of an inferior quality, but to obtain 
such as they believed to be good and merchantable ; and if, 
after having procured such as they had reason to, and did be- 
lieve, was good, it turned out to be bad, they, according to the 
terms of their contract with the defendant in error, were not 
bound to go further than to make the bar iron of it, according 
to his reasonable bill, and to deliver it to him at the place, and 
vrithin the time, appointed. If they did so, the defendant in 
error, on the other hand, was bound to receive the iron, and, 
having received it, he got all that was promised or assured to 
him by the contract. It is evident, from the contract, that he 
was content, at the time of making it, to take his chance of the 
bar iron being of good or bad quality, provided it were made of 
Centre county meteJ, selected honestly for that purpose by the 
plaintiffs in error. 

It is also clear that he would not have been obliged, accord- 
ing to the terms of the contract, to have received bar iron, 
however good it might have been made, from other metal than 
Centre county ; which is a sufficient answer to the argument of 
the counsel for the defendant in error, that Centre county metal 
was inserted to show that the bar iron must be of good |quality, 
and to oblige the plaintiffs in error to deliver such ; for why, I 
woulk ask, insert Centre county metal, if it had been understood 
by the parties at the time, that the plaintiffs in error were to be 
responsible for its being of good quality at all events. 

If this were the agreement and understanding of the parties, 
what possible difference could it make to the defendant in 
error, whence or what county the metal should be of, out of 
which the bar iron was to be made, if the plaintiffs in error 
were absolutely bound for the goodness of its quality ? I must 
confess that I am unable to perceive any ; nor can I conceive 
any other rational motive for introducing the clause that the 
bar iron should be manufactured of Centre county metal, than 
that of regulating the extent of the responsibility of the plain- 
tiffs, by limiting it to bar iron made of Centre county metal, and 
giving, to the defendant in error, at the same time all the ad- 
vantage that might accrue from the chances in favor of Centre 
county metal, if there were any, being better, generally, than 
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the metal of other places. It may also be ftirther seen that the 
plaintiff below, in his declaration, has not alleged that this 
clause was introduced, and used in the agreement, for the pur- 
pose and with the intent of making the defendants liable for 
any defect there might be in the good and merchantable quality 
of the bar iron or metal out of which it should be made. And 
even if he had, I do not see well how such an averment could 
have been sustained, as it would go to change and alter, very 
materially, the tenor and operation of the agreement. 

Under this view of the agreement, between the parties in 
this case, I think the Court of Common Pleas was wrong in 
advising the jury, that if they believed, from the evidence, that 
the plaintiffs in error knew, at the time they delivered the iron 
to the defendant in error, that it was of inferior and unmer- 
chantable quality, and concealed this fact from the defendant in 
error, that their verdict ought to be in his favor. Because it 
was not contary to the tenor and effect of their agreement to 
deliver such iron, even if they did then know it to be of an 
inferior and unmerchantable quality ; provided it was made of 
Centre county metal, and they obtained that metal for the pur- 
pose, believing, when they got it, that it was good. 

That the bar iron complained of was made of Centre county 
metal was proved beyond all doubt, even by testimony adduced 
by the defendant in error himself, and has been admitted in 
ai^ument. That the plaintiffs in error knew, at the time they 
procured the metal of which they made the Isar iron delivered 
to the defendant in error, that it was bad, or of inferior quality, 
or that it was such as good and merchantable bar iron would 
not be made of, is not even alleged in the declaration ; nor 
does the slightest particle of evidence appear to have been 
given tending in the least degree to prove it. On the contrary, 
the record of the suit given in evidence by the defendant in 
error, so much against the will of the plaintiffs in error, is made 
evidence in favor of the plaintiffs in error, by the act of the de- 
fendant in error, and is most decidedly in favor of the plaintiffs 
in error on this point ; for the plaintiffs in error, who were the 
plaintiffs in that suit, allege in their declaration, which the de- 
fendant relied on as evidence for him, that Harris and others, 
of whom they bought and procured the metal, had deceived 
them in selling and delivering to them metal of bad quality, 
which could not have been if the plaintiffs in error knew it was 
bad at the time. 

Judgment reversed. 
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Fraley v. Bispham. 



Where a sale, with samples, was made of tobacco, which was stated in the bill 
of parcels to be " superior sweet-scented Kentucky leaf tobacco." Such a state- 
ment affords no evidence from which a jury may infer a warranty that it was 
either superior or sweet-scented. And the seller is not liable in an action ex 
contractu if it was Kentucky leaf tobacco, though of a very low quality, ill-fla- 
vored, unfit for the market, and not sweet-scented. 

A letter, from the vendee to the vendor, averring that goods had been bought 
under a guaranty that the vendor would reimburse the vendee any loss that might 
be sustained, together with an enclosed account, showing the extent of the loss, 
not replied to, are no evidence on a count upon an account stated. 

In error from the District Court of Philadelphia. 

April 25. — The plaintiffs in this action declared upon a war- 
ranty by the defendants on the sale of certain tobacco, that it 
was superior sweet-scented Kentucky leaf tobacco ; on a 
promise to reimburse the defendants for any loss that might 
occur on sale of the tobacco by the defendants ; and on an 
account stated. 

On the trial, before Jones, P. J., the plaintiffs gave in evi- 
dence the bill of parcels, as follows : 

"Messrs. Reeves, Buck & Co., (the plaintiffs) bou't of 
Samuel Bispham, 50 hhds. superior sweet-scented Kent'y leaf 
tobacco." 

Then followed the weights of the several hogsheads, and at 
the foot of, or accompanying the bill, was the following : 

" Please let me know when and where you will have the 
above tobacco, and, as our porters understand it, they can get 
the same out of the warehouse better than strangers. The 
charge is 25 cents porterage and \\ ontage, and the certificates 
given up to the inspectors. Yours, &c., S. B." 

The plaintiffs then offered to read the depositions of one of 
their consignees, at Liverpool, who said that he had requested 
William Oxley to examine the samples of the tobacco, and of 
another of the firm, who said that he had examined the sam- 
ples carefully, and that the tobacco was Kentucky leaf of ex- 
ceeding bad quality, low, faded and rotten; that the said 
tobacco was not superior sweet-scented Kentucky leaf. 
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Oxley stated he had, at the request of the consignees, 
examined some samples of tobacco, believed to be that above 
alluded to, he found it Kentucky leaf tobacco of very low qual- 
ity, ill-flavored, and mostly heated, and quite unfit for the 
consumption of that country ; that the tobacco was not sweet- 
scented Kentucky leaf tobacco, but quite the reverse. 

This evidence was rejected. The plaintiff then proved, by 
Buck, that the usage in Philadelphia is, if an article is sold by 
sample with such a heading, an allowance is made if it does 
not correspond with the heading. He further stated that the 
custom of trade here is to sell by sample, which are drawn by 
the inspector ; and it seemed from the charges for boxes for 
samples, that the sale in this case was made by sample. 

The plaintiffs then offered in evidence under their count on 
an account stated to defendant, in which the costs and charges 
and net proceeds of the tobacco, resulted in a loss of $1,690, 
accompanied with a letter from them to the defendant in which 
they said, " Having received an account of the sales of 50 hhds. 
of tobacco, purchased from you last September, under a 
guaranty that you would reimburse us for any loss which we 
might sustain by that shipment, we now annex a statement of 
our claim for loss, amounting to $1,690, to the settlement of 
which we ask your early attention." 

And another letter stating that they had written to him on 
the subject of this tobabco, " purchased under a guaranty that 
the quality of the article was superior, and that you would re- 
imburse us for any loss we might sustain by the shipment. 
We then exhibited our claim, amounting to $1,690, arising 
from the very inferior quality of the tobacco, it being, according 
to our letters from Liverpool, the meanest lot which had been 
seen there for many years," and requested payment and reply. 
These letters were sent, the one about a year, the other about 
three months before suit was brought, and, as it appeared, had 
not been replied to. 

This evidence was rejected and the plaintiffs nonsuited. 

G. W. Biddle, for the plaintiffs in error. — The case generally 
cited first on these questions is *Ghandelor v. Lopus ; but that 
was a mere question of pleading ; the whole case proceeded on 
the ground that the plaintiff had not declared on a warranty. 
It has been supposed to decide there can be no warranty with- 
out express words. The rule of the civil law, that a sound 
price implies a sound article, is not contended for ; nor is it 
sought to interfere with the rule, that where nothing is said, it 
suffices if the article exists in specie. But if the vendor un- 
dertakes to say anything, and induces the vendee to rely on the 

11 
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assertion, he is bound by it, for the vendee may presume it is 
so, and is not bound to examine. It will be observed the 
question is not whether this evidence is conclusive that a 
warranty existed, but whether the jury might infer from it that 
a warranty was intended as to hind or quality. Now it is set- 
tled that no form of words is essential. " I warrant " is usual, 
but " I represent," " I affirm," will answer equally well, and it 
can scarcely be doubted that, if *Chandelor v. Lopus was to be 
decided now, the court would hold " I affirm the stone to be a 
bezoar stone," to amount to an allegation of warranty that it 
was so. Great brevity is used in all mercantile contracts, and 
the heading of a bill of parcels, which is evidence of the parol 
contract, may read : "I affirm this tobacco to be superior, sweet- 
scented Kentucky leaf tobacco." This further appears from 
the letters of the plaintiffs ; they there call it a guaranty ; the 
evidence is distinct that it was neither superior sweet-scented, 
nor sweet-scented at all ; the witness says it was quite the con- 
trary. So that the case is narrowed to this inquiry, is there any 
evidence from which a jury might infer a warranty as to kind 
or quality ? To say that it is tobacco, is nothing. The various 
kinds of tobacco rank as different articles of merchandise. The 
cases bear out this view. In 4 Gamp. 144 a description of 
goods in a written contract was held to imply a warranty they 
are warranted under that denomination, and the exhibition of 
samples does not qualify the rule. To the same effect is *6 
Taunt. 446, where the warranty arose from a description in the 
heading of a sale note. *5 Bing. 533 decides that no particular 
form of words is essential, but that a seller, knowing the quali- 
ties of the animal, undertakes they are those expressly required 
by the purchaser. In 2 Bing. N. C. 668 a contract to sell mess 
pork of S. & Co. was held to mean pork manufactured by S. & 
Go. ; and there also the warranty arose from a description in 
the sold note. In 4 Ad. & El. 473 the heading of a bill of par- 
cels of pictures, containing the name of the artist, was held to be 
evidence of a warranty they were painted by such artist. In 2 
Pick. 214 the sale note " of prime quality winter oil " was held 
a warranty that it was winter and not summer strained oil. 
The difference between these is no greater than in the tobacco 
as sold, and as it existed in this case. In *7 S. & R. 480, and 
*Ghapman v. Murch, 19 John. 290, the same error was com- 
mitted by the judge at nisiprius, in withdrawing the evidence 
from the jury. In the former, by telling them that a represen- 
tation was an express warranty ; in the latter, by telling them 
it was not evidence from which they might infer a warranty. 
In both cases it was for the jury to draw an inference of 
warranty, as was held in 2 Par. & Pay. 211. The error in putting 
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a legal construction upon oral words is pointed out in *9 
Watts 59. In 3 W. G. C. 165 there was no representation at 
the time of the sale, and in *3 R. 168 the article, though adul- 
terated, was known in the market in that condition, under the 
name by which it was sold, and was, in fact, never sold in a 
pure state. *3 R. 23 is the leading case, and the principle is 
that affirmation of a material fact binds the vendor to its truth, 
and it is immaterial that the sale is by sample : Pet. G. G. 225. 
The letters and the accounts corroborated the evidence of 
warranty from the bill of parcels, and were also evidence of an 
account stated, the defendant not replying to the allegations : 3 
G. & Pay. 103 ; 2 Greenl. Ev. §126 ; 1 ib. §197 ; Bald. 536 ; 3 
W. & S. 109 ; 2 Barr 323. 

L. A. Scott and Scott, contra. — ^The evidence shows the sale 
was by sample, and there is no count alleging a difference be- 
tween the samples and the article sold. It is, moreover, proved 
that the tobacco was, in kind, the article said to be sold. It 
was Kentucky leaf tobacco certainly. Whether there was a 
warranty of the quality is the only question. This seems to be 
settled in this state. 3 W. G. G. R. 165 was an advertisement 
of white glass — held no warranty. *7 S. & R. 480 decides the 
very point — ^the seller is not bound to answer for the goodness 
of wares unless there be an express warranty or fraudulent 
representation ; and it is there said, " from the time of *Ghan- 
delor V. Lopus the doctrine has been that a bare affirmation of 
quality will not give an action, unless the vendor knew it not 
to be as represented." *3 R. 23 was to the same effect, the 
case being a sale of dirt as blue paint, and it was put on the 
fact that there was not a correspondence in kind. *3 R. 168 
was a case of an adulterated article ; and yet, because it was 
known in the market under the name by which it was sold, 
there was no warranty. In *9 W. 55 it was held no implied 
warranty arises from a false affirmation ; the only remedy is an 
action for the deceit ; nor is the affirmation evidence of the 
warranty. These cases establish the rule of this state, and 
must govern, though other laws diff'er. 4 Gtmip. 144 was, 
however, a case turning on the difference in kind in the market. 
*6 Taunt. 446 turned chiefly on the admissibility of the usage, 
nor can it be discovered how the plaintiff counted. . In *5 
Ring. 533 there was parol evidence of the warranty. 3 Bing. 
N. C. 668 and A. & E. 473 were on the differences in kind. So 
was 2 Pick. 214. 

The letters, &c., were offered under the count on an account 
stated. But they afforded no evidence of that. An account 
stated must mean a statement of dealings admitted to have 
occurred, resulting in an admitted balance not a claim 
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on a promise not proved ; otherwise every letter demand- 
ing payment, on vi^hatever ground, will become an account 
stated if not replied to. In 1 T. R. 40 an account stated is 
said to be an agreement by both parties that all the articles are 
true, and the consent of both parties must clearly appear. It 
is not every neglect to answer which turns an account delivered 
into an account stated : 4 W. & S. 14 ; 1 Sim. & St. 333. Nor 
are the letters, though unanswered, any evidence of the facts 
therein stated : 1 Mood. & Rob. 2 ; 9 Car. & Pay. 221 ; 3 ih. 
103 ; 3 M. & M. 607 ; 5 ib. 666 ; 1 Gr. M. & Ros. 29. 

April 27. Coulter, J. — This cause was closely argued, and 
with much ability. But after all the court are of opinion that 
no warranty was established which was competent to go to the 
jury, under either of the counts of the narr. The cause seems to 
be conclusively governed by the case of *Borrekins v. Bevan, 3 
R. 23, in which the doctrine of *Chandelor v. Lopus, Cro. Jac. 
4, is dismissed with disapprobation, and the rule established 
that in all sales of goods, by bills of parcels, samples, &c., there 
is an implied warranty that the article delivered shall corre- 
spond in specie with the commodity sold, unless there are facts 
and circumstances to show that the purchaser took upon him- 
self the risk of the kind as well as the quality of the commodity 
purchased. 

If that case means anything it means this, that where the 
thing is sold by sample, and without express warranty, the 
purchaser takes it at his own risk, unless it should prove to be 
an article different in kind ; all gradations in quality are at the 
hazard of the buyer. But if an article was sold as a diamond, 
and turned out to be glass, or when the thing was sold as tea, 
and was, in fact, chaff, the vendor would be responsible ; thus 
rendering the seller liable for a difference in kind, but not for a 
difference in quality. Whether the rule in *Chandelor and 
Lopus, to-wit : express warranty or fraud, in all cases both as 
to kind and quality, was better than the one estabhshed in 
*Borrekins ■;;. Bevan, is a matter of little import now. It is 
useless to wander darkling among the dust and mist of old 
cases to determine which was best, or most authoritatively 
recognized. *Borrekins v. Bevan has been repeatedly ac- 
knowledged by this court, and is now the law ; that is suffi- 
cient. 

Let us test this case by it. The sale by the bill of parcels, 
with which perhaps the sample corresponded, was of sweet- 
scented Kentucky leaf tobacco. It is not pretended that the 
article delivered was not tobacco, nor that it was anything else 
than Kentucky leaf tobacco ; but it is alleged and proved that 
it was of inferior quality, and perhaps not very sweet-scented. 
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The witnesses examined, at Liverpool, say that it was of a low, 
mean quality. The gist of the whole case, on the part of the 
plaintiffs, is that the tobacco delivered was not of a quality 
equal to the sample, but of inferior flavor, taste and quality. 

It was in specie Kentucky leaf tobacco, in kind the same as the 
article sold. 

Indeed, the gravamen of the plaintiff's narr, and the allegation 
in their own letter is, that the article delivered was inferior in 
quality to that sold by sample and bill of parcels. And in such 
cases, by the law of this state, as well established, there being 
neither express warranty nor imputed fraud, the risk falls on 
the buyer. 

The court were right in rejecting the paper containing the 
claim of the plaintiffs, although it had been sent to defendant 
before suit brought. It was not competent evidence on the 
count of insimul computassent, or account stated, and it was not 
offeredon any of the other counts. 

I regard the paper as nothing more than a specification of 
damages, sustained upon an alleged breach of contract on the 
part of defendant, of which the defendant was bound to take no 
notice by the usages of trade or mercantile law. He resisted 
the whole claim. 

Insimul computassent is a writ that lies between two merchants 
or other persons, upon an account stated between them. In 
such case the law implies that the one against whom the bal- 
ance appears has engaged to pay it to the other, although there 
be no actual promise. But here is no account between the 
parties — ^no insimul computassent ; nothing but a contract between 
the parties in regard to a particular thing or transaction ; and 
which contract, the plaintiffs say, the defendant has broken, and 
send him a written specification of losses or damages. The 
defendant denies that he has broken this contract. It is not a 
case of account ; no case was produced, and I apprehend none 
can be ; that the insimul computassent extended to damages for 
breach of contract alleged, where there had been no actual set- 
tlement or adjustment between the parties. 

We perceive no error in the record. 
Judgment affirmed. 
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Wetherill v. Neilson. 

The purchaser takes the risk of the quality of an article purchased unless it be 
■warranted, or he \>^ fraudulently misled as to it. 

Mere representations as to the quality of the article sold do not constitute a 
warranty. 

In a suit against the purchaser of soda ash it is not admissable for the purchaser 
to prove the existence of a custom of trade, at Philadelphia, by which soda 
ash is sold upon the representation of the seller, as to the percentage of 
alkali contained in it, and without sample or warranty that the soda ash in ques- 
tion was sold and received on such representation and in pursuance of such 
custom, and that it was not a merchantable article. 

Error to the District Court. Philadelphia. 

This was an action of assumpsit, brought by Thomas Neilson 
against George D. Wetherill & Co., on a promissory note, of 
which the following is a copy : 

$933.18. Philadelphia, July 20, 1850. 

Six months after date we promise to pay to the order of 
Thomas Neilson, $933.18, without defalcation, value received, 
payable at the Bank of Northern Liberties. 

Geo. D. Wetherill & Co. 

The plea was payment with leave, &c., and notice of special 
matter was given. 

On the trial, after the note was given in evidence on the part 
of the plaintiff, the defendant's counsel gave in evidence a bill 
of goods, as follows : 

Philadelphia, 20th July, 1850. 
Messrs. Geo. D. Wetherill & Co., 

Bought of Thomas Neilson, 35 casks of soda ash, 48 per 
ct., weighing as follows : 304 to 338 (inclusive) each cask hav- 
ing its weight set down, and weighing in the aggregate, net 
33,934 ibs.@2f c. f ft., $933.18. 

At six months. 

It was admitted that the note, on which suit was brought, 
was given in payment of above bill of goods made out by 
Thomas Neilson. The counsel of said defendants then pro- 
duced William Trimble, a witness, who testified as follows. 

I am a merchandise broker, and made a sale for Thomas 
Neilson (the plaintiff) to the defendants of 35 casks of soda ash, 
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in July, 1850. Neilson gave me a specification of 35 casks of 
soda ash afloat, Johnson's brand, of 48 degrees strength, English 
test. After several interviews with Geo. D. Wetherill & Co. 
they offered me 2f cents per ft., at 6 months, which Neilson 
accepted. Of course I notified both parties of the sale. I can't 
recollect all that occurred exactly in all my interviews with 
defendants. I offered the soda ash to defendants, stating ex- 
pressly it was 48 degrees, English test, and that it was Johnson's 
brand. The proportion of soda and degree of strength was the 
subject of conversation at the time of the sale, and at each inter- 
view. The value of the article in the market is seriously affected 
by the proportion of pare soda, or alkali. I can't recollect all 
the conversation that took place ; don't recollect if they asked 
the percentage of soda or alkali ; I told them myself; I thought 
it necessary. It is generally sold on the representation of its 
strength ; that is the customary mode of selling the article in this 
market. Don't recollect how long a time between the first and 
last interview. I was authorized by Neilson to represent to pur- 
chasers that the soda ash was 48 per cent. There was one or 
two days interval between the first and last conversation with 
defendants. The soda ash had arrived in port, but was afloat 
in the Clara Wheeler. There was no sample. I had none. I 
made the statement of 48 per cent, to induce the sale of the 
article. 

Gross-examined. — It is customary to sell in the market on 
the representation of per centage. The English test was the test 
at the time of its shipment. It may lose very slightly on the 
voyage in its strength. It is frequently accompanied by certifi- 
cate of test, and sometimes represented by the invoice. Don't 
recollect that Neilson said anything about invoice or certificate, 
but merely told me it was 48 per cent. English test. The price 
I obtained from the defendants was the minimum market price. 
The article since then has fallen in price. Don't know when 
the goods were delivered. 

Re-examined. — I mean by English test that the goods were 
tested in England before they came here. 48 per cent, test is 
that of a good article. There is an article of higher quality. 
There are differences in different lots. I am not aware of any 
different mode of testing in England from that in America. The 
price of the article and the value depreciate more rapidly than the 
decrease of alkali. More in proportion. I have sold a great 
deal of soda ash. There has been no material complaint as to 
this brand of Johnson. 

He further testified that there was no test marked on the casks. 

The defendants' counsel then offered to prove by witnesses 
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skilled in the manufacture of glass and soap, that soda ash, 
which is chiefly used in said manufactures, must be as an 
article of use and commerce of at least 48 per cent, strength. 
That the said mtness had bought of this soda ash in question — 
that it was much below 48 per cent, strength, the per centum 
agreed upon in the contract of sale. That the soda ash in 
question was not merchantable, but valueless and useless, not 
being, in fact, the article it was sold for. 

The plaintiff's counsel objected to such testimony. It was 
overruled by the court, and exception taken. This was the 
subject of the first assignment of error. 

The defendants' counsel then offered to prove that the said 
soda ash delivered to the defendants, being the consideration 
of the note sued upon, was not 48 per cent. English test, but 
was so far below it as to be practically useless for the purpose 
for which it is in common use in the market, and that defend- 
ants tendered a return of the article to the plaintiff as soon as it 
was discovered that it did not correspond with the article 
purchased. 

This testimony was overruled and exception taken. Second 
assignment. 

The defendants' counsel then offered the above to be followed 
by proof that as soon as the casks were delivered it was observed 
that the marks on them had been erased and altered. This was 
also overruled and exception taken. Third assignment. 

The defendants' counsel then offered to prove that there is a 
custom of trade, for the port of Philadelphia, by which soda 
ash is sold upon the representation of the seller as to the per- 
centage of alkali contained in it, and without sample or warranty 
— that the soda ash, for the price of which this suit is brought, 
was sold, delivered, and received on such representation and in 
pursuance of such custom, and that it was not a merchantable 
or marketable article, and was so far below the represented 
percentage as to be valueless. This was overruled by the court 
and an exception taken. Fourth assignment. 

The defendants' counsel then re-offered the above, to be fol- 
lowed by proof, that the casks of soda ash, when delivered to 
the defendants, were scratched and marked, so as to show that 
a former brand had been removed, and another substituted. 

This was also overruled and an exception taken. Fifth 
assignment. 

The judge instructed the jury that an express Avarranty, or 
fraudulent representation, must be shown by the defendants, 
and that, in this case, the plaintiff must recover upon the note 
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as presented, as no such express warranty or fraudulent repre- 
sentation had been proved by the defendants ; and that there 
was no evidence to prevent the recovery by the plaintiff of the 
whole amount of his claim on the note. 

Verdict was rendered for plaintiff for $953.85. 

It was assigned for error in the above five assignments, that 
the court erred in overruling the evidence offered on the part 
of the defendants. 

7th. — In charging that an express warranty or fraud must be 
proved in order to defeat the action. 

8th. — In charging that in this case the plaintiff must recover 
upon the note as presented, as no such express warranty or 
fraudulent representation has been proved. 

9th. — In taking from the jury the construction of the con- 
tract of sale. It being alleged that the contract of sale was 
that the soda ash should be of 48 per cent, strength, that is, 
contain such per centum of pure soda or alkali ; that this was 
the consideration which induced defendants to purchase it. 
That it was the essence of the contract that the soda ash should 
be of that strength, There was no inspection of the article, as 
it was still stowed in the Clara Wheeler, which brought it, and 
it was not landed until delivered to the defendants directly 
from the vessel. Besides this, its quality or character could 
only be ascertained by testing it chemically or by using it in 
manufacturing ; Ghitty on con. (ed. 1844) 450 ; 2 Kent's com. 
(6th ed.) 485, also cited. 

Northrop and Campbell for plaintiffs in error. — It was con- 
tended that from the nature of the contract of sale it implied a 
warranty — that though there be no willful misrepresentation or 
concealment, yet if there be an undertaking, at the time of the 
sale, that the property is such, as in a material circumstance it 
proves not to be, damages may be recovered : Addison 375, 1 
Peters C. C. Rep. 86 ; ib. 172 ; ib. 314. A fair price implies a 
warranty : *3 Yeates 538, 541. The word warrant is not 
necessary, but it must be shown that the seller did not express 
a mere matter of judgment or opinion : *7 Serg. & R. 480-2. 
A sample, a description in a sale note, advertisement, bill of 
parcels, or invoice, is equivalent to an express warranty that 
the goods are as described or represented : *3 Rawle 37, 39. 

The article must be saleable in the market ; merchantable 
under the denomination affixed to it by the seller : *3 Rawle 
40-1, and *168 ; *2 Watts 369. This case was not one of naked 
averment, but involved a specification of quality and an author- 
ized representation in order to induce a sale. 

As to the first assignment, was cited *3 Rawle 40 ; *i6.'168 ; *2 



162 Warramty on the Sak of Personal Property, 

Wetherill v. Neilson. 

Watts 369. As to the second assignment, was cited *3 Rawle 
44; *1 Serg. & R. 477. Third: The custom of a particular 
trade may establish an implied warranty : Chitty on con. 454 ; 
1 W. G. G. R. 149 ; 8 Serg & R. 550 ; 3 Rawle 104. 

The judge took from the jury the construction of the verbal 
contract : *3 Rawle 39 ; *9 Watts 59. Under the plea of pay- 
ment, damages may be set off: 6 Rin. 201. And in an action 
for the price, a warranty of the article and breach may be set 
off without returning the article or giving notice to plaintiff to 
take it away : *1 Serg. & R. 478-9 ; 3 Watts. 301 ; 5 i6. 52 ; 6 ib. 
165 ; ih. 444. 

Guillou, for defendant in error. — This was a case of the sale 
of soda ash, on board the ship in which it was imported, Avith- 
out warranty and not by sample. The article was said by 
vendor to be 48 degrees, English test, that is to say that when 
tested in England it was of that strength. Neilson had no 
means of knowledge as to its quality which were not equally 
accessible to Wetherill ; he sold on his invoices and certificate, 
and one desiring to purchase, and not satisfied with these, 
might have asked a warranty or examined the article for him- 
self. It is to be observed that the defendant below did not 
impecvch the only allegation of his vendor, by showing thai the 
article was not of the alleged degree when tested in England. 
This was the only statement of the vendor in substance, that 
he had bought it as of that standard in England. It was not 
pretended that the assertion of Neilson was not truly based 
upon his purchase, the original invoice and certificate (the usual 
evidence,) and these papers were subject to the call of Wetherill 
at all times. Neilson was justified in selling the cirticle as being 
48 degrees. It would be a hardship on importers of drugs, that 
the vendors were to warrant that they would keep, in all 
weathers and under all exposures. As to the scratches, eras- 
ures and marks upon the casks (if such there were) perhaps 
they may have been the marks of contents of the casks on pre- 
vious occasions of their use for other purposes. The test mark 
was not on the casks. It did not appear what marks had been 
erased, and what substituted. There was no offer to show 
that Neilson had any knowledge of the alleged changes ; he 
never saw the casks. The sale was made while these were in 
the hold of the vessel of importation, and they were delivered 
directly to Wetherill, without passing through Neilson's hands. 
There was no warranty by Neilson. There is no averment of 
fraud on his part. He sold just as he had bought, without see- 
ing the goods. In a contract for sale of goods, vrithout a war- 
ranty of the quality, if there be no fraud on the part of the 
seller, he is not answerable for the quality : Willing v. Conse- 
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qua, 1 P. C. C. 317 ; *3 Rawle 37 ; Hb. 168 ; *10 Barr 320 ; 
*7 Serg. & R. 481 ; *4 Johns. 421 ; 2 Bl. Com. 451 ; *2 Watts 
369 ; *9 ib 60 ; *14 Ser. & R. 51. It was not admitted that 
the soda ash was not of 48 degrees strength when tested in 
England. The offer was to show that it was not so when sold 
by Wetherill. 

The opinion of the court was deliverd April 21, by 

Lowrie, J. — There is no difference in principle between this 
case and the numerous ones referred to in the argument, all 
establishing the rule, that the purchaser takes the risk of the 
quality of the article purchased, unless it be warranted, or he 
be fraudulently misled as to it. If mere representations were 
to be treated as part of this contract, it is not easy to see why 
they should not be so as to all other contracts. And if they 
were, then the law would foster a spirit of litigation by encourag- 
ing every man, who is disappointed in the advantages expected 
from a bargain, to drown his sorrows in the excitement of an 
action at law. The law repairs broken contracts, but does not 
attempt to satisfy mere expectations. It is especially important 
this should be the rule as to representations of the quality of 
goods sold, for there is nothing on which people are more apt 
to differ, and nothing on which they are less apt to trust each 
other. 

There was nothing in the representations of the agent, and 
what is more to the purpose, nothing in the authority given to 
him, that would justify a finding of either warranty or fraud, 
and, therefore, the court was not wrong in saying that the de- 
fence had failed. None of the offers of evidence tended to 
overcome this difficulty, and they were, therefore, properly 
rejected. 

As to the offer to prove a special custom in Philadelphia, as 
to the special article of soda, if it means anything at all it means 
that when people in Philadelphia are selling soda, common 
English words of representation become words of warranty. 
It must be conceded that such evidence has been admitted, 3 
Rawle 101, but never without serious doubts, and we have 
found ourselves unable to follow the example : See Goxe v. 
Heisley, 7 Harris 243. The courts must be allowed to under- 
stand common English without the aid of witnesses. The 
law is that mere representation does not constitute a warranty. 
If we admit evidence of this special custom, we allow the law 
to be changed by the testimony of witnesses, or by the soda 
dealers of Philadelphia. If parties mean to warrant, it is very 
easy for them to say so. If we imply a warranty from such 
special customs it is very easy to see that, theoretically, all con- 
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tracts are, prima facie, undefined ; for we cannot know what 
special customs will be needed to aid in their interpretation. 
Morality could gain nothing by the admission of such a principle 
into the law. Such evidence would affect written as well as 
verbal contracts. The custom, if respected at all, must be 
regarded as part of the contract, whether written or verbal, and 
then their uncertainty is apparent. 
Judgment affirmed. 
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I WRIGHT 147. 



Weimer v. Clement. 

1. A vendor of goods is not answerable for their quality unless he has expressly 
warranted them, or has been guilty of fraudulent representation or affirmation of 
quality known to be false ; but to create an express warranty it is not necessary 
to use the word " warrant," if the words employed are tantamount to it, and are 
not dubious or equivocal. 

2. The maxim of the civil law, that " a sound article is warranted by a sound 
price," has never been adopted in Pennsylvania. 

3. No express warranty arises from a mere unfounded naked affirmation of 
soundness in the sale of a chattel, but for a deceitful representation, the remedy is 
by an action ex delicto. 

4. In an action for the price of a chattel, the defendant may use the defense of 
willful misrepresentation and deceit to resist a recovery, and, by proving a failure 
of consideration, show that in equity and good conscience the plaintiff ought not 
to recover. 

Error to the Common Pleas of Northumberland County. 

This was an action of assumpsit, brought by Jacob Weimer, 
against Ira T. Clement, on a promissory note of defendant for 
$100, due in twelve months, which was given for a balance 
due on sale of a canal boat. 

The defendant pleaded payment with leave and nil debit ; 
the notice of special matter alleged neither warranty nor fraud, 
but set forth "that plaintiff, at and before the sale, had repre- 
sented the boat as in good condition and fit for immediate use, 
whereas she was worthless and altogether unfit for use." 
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The court below submitted the case to the jury as a question 
of fact, instructing them that a " mutual mistake was no ground 
for relief, but that there must be some misrepresentation," under 
which instruction there was a verdict in favor of defendant for 
$9.89. Judgment being entered thfereon, the plaintiff sued out 
this writ, and assigned for error the charge of the court, as 
above stated. 

Bellas and Pleasants for plaintiff. 
Jordan for defendant. 

The facts of the case are fully stated in the opinion of the 
court, which was delivered by 

Chambers, J. — This is an action of assumpsit on a promissory 
note for $100, given by Clement to Weimer, in part payment 
of an old canal boat sold at $150, on which Clement had paid 
in part $50. Defendant pleaded payment with leave and nil 
debit, and gave notice of special matter that " plaintiff, at and 
before time of sale, represented the boat as in good condition 
and fit for immediate use, whereas she was worthless and 
altogether unfit for use." In this notice there is no allegation 
of warranty, express or implied, on the part of the plaintiff, nor 
is there any imputation against him of fraud or deceit in the 
sale. 

It is the sale of a chattel, examined by Clement before he 
purchased, known as an old boat requiring repairs, then sunk 
in the river on her bottom, lopsided. After examination and 
inquiry, Clement proposed to purchase this boat at the sum of 
$150. An interview is had between him and the plaintiff, who 
expressed the opinion " that he thought, by a little repair, the 
boat would run a season," and had asked for her $200. Weimer's 
knowledge of the condition of the boat, beyond what was ob- 
vious, was obtained from his agents, Hillis and Clark, who for 
him had some charge of the boat. Weimer directed Hillis to 
tell Clement all he knew about the boat, and Hillis tetified that 
he did inform Clement of her bad condition, which was before 
the purchase. 

Clement was fully aware that he was to have a defective 
boat, requiring immediate repairs if capable of use. After the 
purchase the defendant allowed her to be lopsided on the shore, 
partly in the water, exposed to sun and weather for two months, 
before drawing her out for repairs, when she was found to be 
more decayed than he expected. Weimer appears to have 
acted in the transaction with good faith, and there was no reason 
to suspect the sincerity of his opinion, about the condition of 
the boat. 
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The parties were negotiating for the sale of an old boat in 
bad condition, and in respect to which Weimer and Clement 
had the same means of information. 

We can discover no warranty, express or implied, by the 
plaintiff to be collected from the evidence on the record ; nor 
is there any deceit, fraud or willful misrepresentation by the 
plaintiff proved or imputed to him. 

The defendant got the article which he had examined before 
he purchased, and, of her unsoundness, had the opinion of 
others, and was to pay for her, not the price of a good article, 
but a defective one. He chose to speculate on the condition of 
the old boat and the amount of repairs she might require ; and, 
if disappointed in his expectations, he must bear the loss. He 
was bound to regard the sound maxim of the law, " caveat 
emptor" — and by the caution and inquiry made by him, he did 
use the vigilance imposed on him. What are the legal respon- 
sibilities of the vendor of a chattel in Pennsylvania ? It is well 
settled that with regard to the qiuility of goods, the vendor is 
not answerable unless he expressly warrants them, or there has 
been a fraudulent representation — an affirmation of a quality 
known to the vendor to be false : *Jackson v. Wetherill, 7 S. & 
R. 480. 

To constitute an express warranty, it is not necessary that 
the word '■'■warranty" should be used; but the words used 
must be tantamount and not dubious or equivocal. 

The civil law maxim, that a sound article is warranty by a 
sound price, was not the maxim of the common law, and has 
not been adopted by this court. If the buyer, instead of re- 
quiring an explicit warranty, chooses to rely on his own in- 
spection, or the opinion of the vendor, if mistaken as to quality 
he has only himself to blame. If overreached by willful mis- 
representation or deceit, he has his remedy. No implied 
warranty arises from an unfounded affirmation of soundness in 
the sale of a chattel, but for a deceitful representation of it, the 
remedy is by an action ex delicto : *McFarland v. Newman, 9 
Watts 55. A naked affirmation is not, itself, an express war- 
ranty nor evidence of it. In an action for the price of a chattel 
sold, the defendant may use the defence of willful misrepresen- 
tation and deceit to resist a recovery, and, by proving a failure 
of consideration, show that, in equity and good conscience, 
plaintiff ought not to recover on a contract vitiated or impaired 
by deceit and fraud, as was ruled at our present term in the 
case of Price & Lower v. Lewis. 

What the direction of the court below, in this case, was to 
the jury, in matter of law, is left in uncertainty. The charge of 
the court, and their answers to the points presented, have been 
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lost or mislaid, and cannot be supplied ; and it is only a frag- 
ment of the, opinion of the court on one point only, that, by 
the ^reement of the counsel, has been placed on the record 
and paper books. It may be of questionable propriety for the 
court to review and consider a scrap of an opinion as all the 
direction of the court below to the jury on the law. But we 
feel constrained, in furtherance of justice, to act on the meagre 
report we have before us on the record in the absence of a full 
one, not to be had by reason of the decease of the judge before 
whom the cause was tried, and where the verdict is so contrary 
to the law and evidence as it appears to this court. 

The plaintiff has assigned, for error, the refusal of the court 
below to answer the plaintiff's point as presented, or answering 
it erroneously, if answered at all. "The plaintiff's counsel 
respectfully request the court to refuse giving the instruction 
above asked, and to instruct that, unless Weimer was guilty of 
willful misrepresentation he is entitled to recover ; and, as there 
is no evidence of that, the verdict should be for the plaintiff." 

To this point the plaintiff was entitled to an explicit answer, 
and to have the jury instructed that unless Weimer was guilty 
of willful misrepresentation he was entitled to recover ; and that 
if there was not evidence satisfactory to them, of such vrillful 
misrepresentation, the verdict should be for the plaintiff. 

To this, as reported, the court gave no answer, or answered 
thus : " A mutual mistake is no ground for relief; there must 
be some misrepresentation." This was not the answer 
the plaintiff was entitled to have, and, so far as given, was 
not intelligible or directory to the jury. 

The evidence, in the cause, as to the contract of the parties, 
was for the consideration of the jury under the law of the case ; 
and as there was little or no discrepancy about the facts, and 
no imputation of warranty, fraud or willful misrepresentation 
to the plaintiff, the verdict being for the defendant can only be 
accounted for by the misconception of the jury as to the law, 
and to which the omission of the court to answer plaintiff's 
point, and the answer furnished may have materially contri- 
buted, and misled the jury. In the opinion of this court there 
was error in the court below, in their answer as recited above. 

Judgment reversed and a venire de novo awarded. 
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Maute V. Gross. 

1. Evidence is admissible to show that a material stipulation in a written 
agreement, was founded on the misrepresentations and fraud of one of the 
parties. 

2. The plaintiff agreed to deliver to defendant oil of a specified quality, in pay- 
ment of a judgment, and produced a sample in a bottle which he assured the 
defendant was of the quality. A written agreement was then drawn for the 
delivery of "oil of the quality of the sample." Such oil was delivered. Held, 
that the defendant might show that the oil was not of the quality the plaintiff 
agreed to deliver. 

3. The court charged that in a sale by sample, " where the adoption of a 
sample has been fraudulently procured, the party who has practiced such fraud 
should not complain if he is denied any advantage of his wrong." 

November 9th, 1867. Before Thompson, Strong, Read and 
Agnew, JJ. Woodward, C. J., absent. 

Error to the Court of Common Pleas of Allegheny county ; 
No. 18 to October and November term, 1867. 

The proceeding in the court below was a feigned issue on a 
judgment in which Jacob A. Maute was plaintiff and Geoi^e 
Gross defendant. On the 10th of May, 1866, a suit was pend- 
ing between the parties in this case. On that day Maute, who 
was defendant, withdrew his affidavit of defence, and confessed 
judgment to Gross for $1050, with stay of execution for fifteen 
days from the date. At the same time the parties entered into 
the following agreement: "And now. May 10th, 1867, the 
defendant having confessed judgment to the plaintiff in the sum 
of $1050 and costs, with stay of execution for fifteen days from 
this date, the plaintiff, in consideration thereof, agrees to accept 
and receive from said defendant, at defendant's manufactory, 
in Ross township, sixteen barrels of good lubricating oil, of the 
quality of a sample this day placed in the custody of J. F. 
Slagle, Esq., in full payment of said judgment ; if delivered within 
fifteen days, said oil so delivered or tendered shall operate as a 
satisfaction of the said judgment, except the costs ; and upon 
delivery of said oil and the payment of the defendant of said 
docket costs, the plaintiff agrees to enter satisfaction on the 
record of said judgment. The oil to be delivered in barrels and 
the barrels to be returned to the defendant." 

On the first of June, Gross issued execution on the judgment 
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On the 2d of June Maute obtained a rule to show cause why 
the execution should not be set aside and the judgment marked 
satisfied. The rule was afterwards discharged, and an issue, 
in which Maute was made plaintiff and Gross defendant, was 
ordered, to try " whether fraud and deception had been practiced 
on defendant, in substituting a different kind of oil, as a sample 
for that which was agreed upon." On the trial the issue was 
amended by adding the question whether the judgment had 
been paid. 

It appeared from the testimony of Maute's witnesses that he 
delivered sixteen barrels of " Smith's Ferry Crude Oil " at G. 
Maute's store, about the middle of May, and that Gross directed 
where it should be put ; that the oil delivered was worth about 
sixteen cents per gallon. It was admitted that the oil delivered 
was the same as the sample deposited with Mr. Slagle. 

Under objection and exception. Gross gave evidence, by S. 
M. Ott, that when the suit was pending between the parties, in 
May, 1866, at the instance of Maute, he proposed a compromise. 
Witness further testified : " The parties agreed to compromise 
for certain oil to be delivered. Lubricating oil, of Maute's own 
manufacture. No particular quality of lubricating oil. There 
were conversations about the House of Refuge, Lake Superior 
Iron Works, and the several establishments Maute had been 
accustomed to deliver oil to ; Maute said the oil was worth $60 
to |65 per barrel ; I was not present when the matter was 
closed up ; Maute was engaged in the manufacture of oils ; his 
works were down at Woods' Run ; * * * jj ^^g \]^q 
understanding all around that it was to be Maute's own man- 
ufacture ; it was understood that it was to be of the value of 
$65 ; I asked Maute what his oil was worth, and he said it was 
worth from $1.25 to $2 a gallon ; I have a distinct recollection 
that the oil was to be an equivalent for the judgment, $900 to 
$1000." 

Gross also examined J. F. Slagle, Esq., who, under objection 
and exception, testified : " At the time the case was on for trial, 
on the 9th of May, 1866, there was an offer of compromise 
made ; the offer was to give fifteen barrels of lubricating oil ; 
I understood it to be lubricating oil of Maute's manufacture ; 
the agreement was, finally, that the oil should be delivered as 
soon as Maute could make it ; it was the understanding that the 
oil should be of the quality delivered to the House of Refuge ; 
we then went to Mr. Brown's office for the purpose of closing 
the matter up ; Mr. Brown, Maute, Gross and I went to Mr. 
Brown's office. 

" We agreed to take a judgment for $1050 against Maute 
with stay of execution for fifteen days, and to enter into an 

12 
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^eement to satisfy the judgment, if Maute delivered sixteen 
barrels of oil in fifteen days, according to the contract. Mr. 
Brown wrote out the confession of judgment and commenced 
writing the article of agreement. After writing a portion of it, 
he asked how the oil was to be described ; I told him to call it 
good, lubricating oil, and think I added, of Maute's own manu- 
facture. Maute said, there may some question or difficulty 
arise as to the quality of the oil to be delivered, and I would 
rather have a sample. Mr. Gross said : ' There need be no 
difficulty, just give me such as you gave the House of Refuge.' 
Mr. Brown, I think, suggested that it would be better to have 
the sample. I objected that Mr. Maute could not get the sample 
in time ; that the matter must be closed that evening in order 
that we should know whether to bring back our witnesses or 
not. Mr. Maute said there was a man down town to whom he 
had given some of that oil, and he thought he could get it in a 
few minutes ; started away and said he would be back in a few 
minutes. He returned in a short time with this vial of oil. In 
the meantime Mr. Brown had written the agreement, which was 
afterwards signed. Maute said, ' the man I went to see was 
not in, but I found some at another place of a little better qual- 
ity.' Mr. Gross took the bottle and looked at it, and remarked, 
' I don't think that is very good.' Maute replied, ' there, that is 
what I told you ; if he (Gross) would not be satisfied with that, 
he would not be satisfied with anything.' Maute said, ' this (re- 
ferring to the sample) is the best oil I make, and is worth $1.80 
per gallon,' to which Mr. Gross replied, ' May be it is right, and 
I will take it.' The article was then signed and Maute said he 
would deliver it as soon as he could get it ready. Mr. Brown 
advised him to do it at once. The article was drawn up refer- 
ring to sample before the sample was brought in. The agree- 
ment was drawn up and signed on the 9th. It was dated the 
10th, so as to correspond with the judgment which was to be 
entered in open court on the next day, the 10th. The agree- 
ment for confession of the judgment, and agreement for 
delivering of the oil, in satisfaction of the judgment, were 
executed at the same time — were regarded as one transaction. 
It was understood that the standai'd was to be the sample. The 
sample was placed in my care. Before we left the Court House, 
the arrangement as to the number of barrels of oil, time of 
delivering, quality and kind of oil, was made. It was agreed 
that the oil should be delivered at Maute's place in two weeks. 
The parties were brought together by Mr. Ott. Maute said he 
would deliver the oil as soon as he could manufacture it." 

Gross also gave evidence that he served a written notice on 
Maute, that he would not receive the oil, as it was not the 
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quality he was to get, and told Maute also that the barrels were 
not full. 

The plaintiff, Maute, submitted a number of points to the 
court, which, with their answers by Sterret, P. J., are as fol- 
lows,: 

1st. — Where goods are sold on inspection, there is no 
standard but quantity, and no warranty other than that the 
identical goods sold shall be delivered, and where personal 
property is sold by sample the same rule prevails. 

Answer. — " As a general proposition, this is correct, but you 
should determine from the evidence, whether the sample was 
introduced by Maute, and falsely represented to be of his own 
manufacture, and whether Gross, relying not on his own judg- 
ment from inspection, but relying on the declaration and 
representation of Maute, ^reed to adopt the sample as a test 
of the kind of oil they have agreed upon. If you find such to 
be the fact, your verdict on this point should be in favor of 
Gross." 

2d. — Where property is sold by sample., the sample, and not 
the name or other description by which the property is desig- 
nated, is the sole standard by which the property is to be 
tested. 

Answer. — "This proposition is correct. But where the 
adoption of a sample has been fraudulently procured, the party 
who has practiced such fraud should not complain if he is 
denied any advantage of his wrong. The fact, or one of the 
facts, which you are to determine from the evidence is, whether 
fraud or deception was or was not practiced by Maute, in pro- 
curing the adoption of the sample in question." 

3d. — The test as to the kind and quality of the oil which 
Maute agreed to deliver to Gross, is the sample placed in the 
custody of J. F. Slagle, Esq., defendant's attorney, and if the 
jury beheve from the evidence that the plaintiff delivered to the 
defendant, within the time fixed by the written contract, six- 
teen barrels of oil, of the kind and quality of said sample, 
the jury should find in favor of the plaintiff, Jacob A. Maute. 

Answer. — " This proposition is affirmed, provided you find 
that the adoption of the sample in question was not fraudu- 
lently procured by Maute." 

4th. — It is immaterial whether the oil deUvered by plaintiff 
to defendant was, or was not lubricating, or manufactured oil, 
provided, that it was oil of the kind agreed upon by the parties 
and identified by the sample, being in kind the same as the 
sample. 
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Answer. — " This point is affirmed, with the qualification con- 
tained in the answer to the 1st, 2d, and 3d points." 

5th. — The parol evidence, offered by the defendant, is not 
sufficient to set aside the written agreement given in evidence. 

Answer. — " This point is refused. The issue we are trying is 
to determine certain facts for the information of the court. 
How these facts, when determined by you, may be applied, is 
a matter we will not now consider. If the transaction, as to 
the production and adoption of the sample, was fraudulent on 
the part of Maute, as alleged by the other party, it is compe- 
tent to show that it was, by parol evidence." 

6th. That if the defendant is entitled to recover in this issue, 
the rule of damages is, the difference between the value of the 
oil delivered and the market value of good lubricating oil, at 
the time fixed for delivery. 

Answer. — "This point is refused. Unless you find that 
Gross accepted the oil, claimed to have been delivered, he was 
not bound to accept any other kind of oil than that agreed 
upon. But if Gross accepted or received any oil from Maute, 
the latter should have a credit on the judgment to that extent." 

The defendant's point and answer of the court were : — " If 
the sample furnished by Maute was represented as lubricating 
oil of his own manufacture, and was so understood by Gross 
at the time he signed the agreement, and if the sample was not 
of his manufacture, and was known by Maute not to be of his 
manufacture ; and if the oil delivered to Gross was of the same 
kind as the sample, but inferior in price and quality to lubrica- 
ting oil of Maute's manufacture, then he was guilty of a fraud, 
and the verdict of the jury should be for the defendant. 

Answer. — " If the jury find that Gross relied on the repre- 
sentations of Maute, and not upon his own judgment, the 
point is affirmed, with the qualifications contained inthe general 
charge. , 

The verdict was for the defendant in the issue, and the court 
directed the sheriff to proceed with the execution. 

Maute took out a writ of error, and assigned for error ; dis- 
missing the rule to set aside the execution ; directing the issue 
to try the question of fraud instead of the question whether 
Maute had performed his contract ; directing the sheriff to pro- 
ceed with the execution ; admitting the evidence of Ott and 
Slagle ; and the answers to the points. 

J. Barton, for plaintiff in error, cited Rick v. Kelly, 6 Casey 
529 ; Roth v. Grissy, ib. 145 ; Summers v. Ritchie, note to ib. 
147 ; *Weimer v. Clement, 1 Wright 147 ; *McFarland v. 
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Newman, 9 Watts 55 ; *Carson v. Baillie, 7 Harris 375 ; *Lord 
V. Grow, 3 Wright 88 ; *Fraley v. Bispham, 10 Barr 320 ; 
*WetherilI v. Neilson, 8 Harris 448; Mathews v. Hartson, 
Pitts. Leg. Jour. Sep. 15, 1867. 

J. F. Slagle, for defendant in error, cited Stauffer v. Young, 
3 Wright 455. 

The opinion of the court was delivered November 14th, 
1867, by 

Thompson, J. — The exceptions on this case arose on the 
trial of an issue ordered by the court below, to try " whether 
fraud and deception had been practiced on the defendant, in 
substituting a different kind of oil as a sample for that which 
was agreed upon." " And whether judgment No. 452, March 
term, 1866, had been paid." 

The testimony objected to by the plaintiff in error and 
plaintiff in the issue, was not offered to enlarge, contradict, or 
alter the instrument of writing of the 10th of May, 1867, 
between the parties, but simply to show that a material stipula- 
tion therein was founded on the representation and fraud of 
the plaintiff. This was proper. Fraud in a contract could 
never be proved if its terms were held to preclude all other 
evidence in regard to it. A fraudulent scrivener might, if such 
a rule prevailed, write a very different contract from that agreed 
upon by the parties ; and if they affixed their signatures to it, 
the fraud would be an accomplished fact. It is too well settled 
that this is not the rule to justify any reference to authorities. 

The fact seems undisputed, that the oil which the plaintiff 
agreed to deliver to the defendant in payment of the judgment, 
was to be oil of his own manufacture, of the kind that had been 
furnished by him, on former occasions, to the House of Refuge 
and to the Lake Superior Iron Works of this city. When the 
contract was being reduced to writing, the scrivener inquired 
how he should designate the oil. After some conversation the 
plaintiff proposed to procure a sample from a party who, he 
alleged, had some of his oil, and left for that purpose. He 
returned in a short time with a bottle containing oil, which the 
defendant remarked did not look like the oil he had seen of his 
manufacture. The plaintiff replied it was, and, referring to the 
sample, said it was the best he made, and worth $1.80 per gal- 
lon. The agreement had been vmtten referring to the sample 
while the plaintiff was absent. After this conversation the 
parties signed the agreement. The testimony objected to 
showed all this, and that the sample was not of manufactured, 
but of crudeoil, worth not over sixteen cents per gallon, instead 
of $1.80, as represented. 
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Supposing that the writing closed the door against inquiry, 
the plaintiff, within the time stipulated, delivered the number 
of barrels of oil agreed upon according to the sample, and 
claimed a satisfaction of the judgment, which was to be paid in 
oil ; if these facts were true, and the jury have found they were, 
it would be a very deficient system which would forbid them 
to be proved. They went directly to establish a most 
unmitigated trick and fraud. No such system exists here. The 
testimony was very properly admitted. 

There are numerous assignments of error to the charge, and 
they principally relate to the law of sales by sample. The 
court was requested, in the plaintiff's second point, to charge 
that, " when property is sold by sample, the sample, and not 
the name or other description by which the property is desig- 
nated, is the sole standard by which the property is to be 
tested." 

The answer of the learned judge to this was all that the law 
required, and was sufficient for the case. He said : " this 
proposition is correct. But when the adoption of the sample 
has been fraudulently procured, the party who has practiced 
such fraud should not complain if he is denied any advantage 
from his wrong. The fact, or one of the facts, which you (the 
jury) are to determine from the evidence is, whether fraud or 
deception was or was not practiced by Maute in procuring the 
acceptance of the sample in question." 

The question was thus fairly left to the jury on the very point 
in issue, and was found in favor of the defendant. The jury 
also foimd that the defendant's judgment was not paid. There 
was no error, therefore, in permitting execution to go on the 
judgment. 

The charge was right, also, in answer to the plaintiff's sixth 
point. The defendant was not bound to take, in payment of 
his judgment, what he never agreed to take. If a different 
kind of oil was delivered from that agreed to be received, and 
the plaintiff refused it for that reason, although he may have 
added others, it was not a credit or payment. Whether he 
accepted or refused it, it was left to the jury, with proper in- 
structions looking to either event. The court were right in 
directing the issue, and in all their rulings on the trial. 
Judgment affirmed. 
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Robert Ritchie v. Andrew Summers and 
William Coates. 

Where one interested in a promissory note, drawn by A and payable to the order of 
E, and purporting to be endorsed by B, sells it bona fide and without any improper 
conduct, by delivery and without endorsement to C and receives the money, C 
may recover back the money so paid, if it turns out that the endorsement of B is 
forged, without tendering the note to the seller previous to bringing the suit. 

On writ of error, to the High Court of Errors, this judgment was reversed, 
on the ground that the suit could not be maintained unless the note had been 
re-delivered, or tendered to the defendant before bringing the action. 

Coram Shippen, C. .J. Yeates, Smith and Brackenridge, JJ. 
Action for money had and received. 

The cause came on to trial the 29th June, 1802, at the 
sittings for Philadelphia county. When the jury found the fol- 
lowing special verdict : — 

" The jury, in this case, on their several oaths and affirma- 
tions, do find, from verbal and written testimony, that the 
defendants did, on the 19th of July, 1798, receive a certain 
note of hand from and drawn by Joseph Thomas, dated 19th 
July, 1798, at 60 days after date, payable to the order of John 
Morton, for $3,000, and endorsed with the name of John Mor- 
ton. That, on the same day, defendants charged in their books 
account to the debit of the said Joseph Thomas, the drawer of 
the said note, the sum of $2,900 cash, paid and advanced to 
him, whereby they became interested in the said note, having so 
paid for it on the day they received it ; and that they did hold 
this note, and continue their interest therein until the 23d day of 
July, aforesaid, when they, the defendants, sold the said note 
to Robert Ritchie, the plaintiff, at a discount of one and a half 
f!er cent, per month, or thereabouts, on the principal for the 
unexpired time thereof. That the said plaintiff did pay, on the 
26th of July, $1,600, and on the 31st of the same month, 
$1,314.50, making, together, $2,914.50, being the net amount 
of the said note due to the defendants. That they, the de- 
fendants, did, on the 23d July, give the said Joseph Thomas 
credit for the said sum so to be received of the plaintiff, deduct- 
ing, first, therefrom $15 for their commission, and the further 



176 Warranty on the Sale of PdrsonaX Property. 

Ritchie v. Summers. 

sum of $10, or thereabouts, for discount, being at the same 
rate of one and a half per cent, per month, as was allowed by 
them to the plaintiff, thereby confirming the interest they held in 
the said note during the time it remained in their hands. That 
soon after it was discovered that the supposed indorsement of 
John Morton on the said note was, and it now appears to the 
jury is, a forgery. That therefore the said rwte is proved not to 
be what it was sold for by the defendants who were so interested 
therein; but no appearance even of improper conduct on the 
part of the defendants exists. The said jury, if the court are 
of opinion on this case that the plaintiff is in law entitled to 
recover back from the defendants the said sum of $2,914.50 
and interest thereon, do, therefore, further find for the plaintiff 
in the sum of $3,631.38 damages, and six pence costs, and that 
he do restore the said note of $3,000 to the defendants. And, 
if the court should be of opinion that the law is in favor of the 
defendants, tfien the jury find for the defendants. 
Philadelphia, June 29, 1802. 

The special verdict was argued, on the 15th and 16th days 
of March last, with great ingenuity by Messrs. Lewis and Gib- 
son for the plaintiff, and by Messrs. Ingersoll, M. Levy and 
Todd for the defendants ; but, as it is believed, that all their 
arguments and law authorities have been noticed by the court 
in the opinions, which they delivered seriatim this term, their 
arguments are omitted in this report. 

Shippen, G. J. — The special verdict in this case finds facts 
very favorable to the cause of the plaintiff, absolutely preclud- 
ing the idea of the defendants acting as the agents of the 
drawer of the note. They find that the defendants became 
interested in the note by having paid Thomas the full amount 
of it, and that the interest continued to the time of the sale to 
the plaintiff. They likewise find that the name of the indorser 
was forged, and that the note teas not what it was sold for to the 
plaintiff. It is, no doubt, usual and lawful to sell notes by de- 
livery, without an indorsement by the seller, and, in all such 
cases, there is no responsibility on the part of the seller. This 
want of responsibility, however, from the nature of the trans- 
action, is confined to the solvency of the parties whose names 
appear upon the paper ; but being a representation that such 
names were really the signatures of such parties, if it after- 
wards appears that representation was false, I can find no 
reason or law that discharges the seller from being accountable 
for the misrepresentation, by refunding the money he has 
received. When paper money, or what were called bills of 
credit, were in circulation, if a counterfeit bill was passed by 
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one person to another, although both were ignorant of its being 
counterfeit, there never was a doubt, but that the payer was 
answerable over to the payee. So, now, in the case of bank 
notes, payable to order, instead of bearer, if the name of the 
payer should be forged and the note, on that account, should 
be refused at the bank, can it be doubted that he who passed it 
would be accountable to the receiver ? We were put in mind 
of the case determined by this court of Levy v. Bank of United 
States, but that case was determined upon very different prin- 
ciples. The bank there were bound to know the signature of 
the person who appeared as the drawer of the check, and did 
actually accept and pay the draft, or what was the same thing, 
credited the holder in his bank book. My opinion is in favor 
of the plaintiff on the special verdict. 

Yeates, J. — The court, in forming their judgment on this 
special verdict, are confined to the facts expressly found by the 
jury, no inference or implications of any material fact is allow- 
able : 3 Burr. 1376. The first question which presents itsel f 
is, whether the defendants are to be considered as principals or 
agents in this transaction ? That the moneys produced by the 
sale of the note have not been paid over by them, to Joseph 
Thomas, is ascertained, because they have credited themselves 
therewith. It is true they have charged him with a commis- 
sion of $15, and a further sum of $10, or thereabouts, for 
discount, at the rate of one and a half per cent, per month, 
the same as they afterwards allowed to the plaintiffs and have 
deducted the same thereout. But, notwithstanding this, they 
cannot possibly be viewed as mere agents or brokers, because 
on the 19th July, 1798, when they received the note, they paid 
and advanced to Thomas $2900, and it is found by the jury, 
that " they became i-nterested in the said note, having so paid 
" for it on the day they received it, and continued their interest 
" therein until the 23d July aforesaid, when they sold the same 
" to the plaintiff and confirmed their interest by giving credit for 
" the amount of sale, deducting their commissions and ac- 
" count." 

If, indeed, the defendants had acted in the mere capacity of 
brokers, and paid over the money to their principal, they would 
not be responsible to the plaintiff. But, it is evident, that they 
gave an anticipated credit to Thomas, and looked to the sale of 
the note as the chance of reimbursement. 

It has, however, been insisted that, admitting the defendants 
to be principals, they are not answerable over to the plaintiff, 
because the legal maxim caveat emptor applies. In support 
hereof two cases have been adduced. One cited by the Lord 
Chancellor, in 3 Ves. p 235, where one had bought an estate 
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and was evicted of one moiety on a clear defect of title, not 
guarded against by covenant, no equity could be raised in his 
behalf. And the other of *Bree v. Holbech, Doug. 654, where 
an administrator with the will annexed found a mortgage 
amongst his testator's papers and transferred it bona fide as a 
marketable commodity, there could be no recovery against him 
on the mortgage turning out to be forged, as it was incumbent 
on the assignee to look to the goodness of the mortgage, or 
guard himself by proper covenants ; 1 Fonbla. 109, 110. To 
this it is answered that the rule of caveat emptor is very uncon- 
scientious, and is now exploded : 2 Woodes. 415 ; 3 Woodes. 
199. When applied to retention of the purchase money, 
according to the ludicrous remark of a late writer, the words 
may be translated, "the devil take the hindmost:" Evans' 
essays on money had and received, p 32. But, at most, it is 
applicable to the sales of real, and not of personal property. 
One selling goods undertakes that they are his own, and an 
implied warranty respecting the title of the vendor is annexed 
to every such sale : 2 Bl. Com. 452 ; 3 Bl. Com. 164, 165. 
*Bree v. Holbech, which savors greatly of hardship, was deter- 
mined on the plea of the statute of limitations ; and the 
replication did not suggest a fraud which would take it out of 
the statute. But in the case of a mortgage, the estate is absolute 
at law on default of payment ; and, on the death of the mort- 
gagee, goes to his heir or devisee, though the money is payable 
to his personal representative : 1 Fonbla. 259. A mortgage 
conveys the legal interest in the lands in form, though it is only 
a security, and the mortgagee has but a chattel : Doug. 610 
(632). Indeed, formerly, the mortgaged premises were deemed 
subject to the dower of the wife of the feoffer, and all other 
his real charges and incumbrances : Cro. Car. 191 ; though the 
rules of equity are changed, at present, in these particulars : 2 
Freem. 43, 66, 71. 

The law seems to be well settled that where one having the 
possession of any personal chattel sells it, his bare affirmation 
amounts to a warranty, though it is otherwise where the seller 
is out of possession, for there the rule caveat emptor applies. 
And so it is in the case of lands, whether the seller be in or out 
of possession : *1 Salk. 210 ; 1 Ld. Raym. 593 ; 1 Show. 68 ; 
Cro. Jac. 474. 

It is worthy of observation, that in Crips v. Reade, 6 Term 
Rep. 606, where one sold a leasehold estate from which the 
purchaser was evicted for want of title, but no assignment or 
other written conveyance was made, a recovery was had by the 
vendee of the purchase money. Lord Kenyon there said he 
did not wish to disturb the rule of caveat emptor adopted in 
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*Bree v. Holbech, and in other cases where a regular conveyance 
was made to which other covenants were not added. But here 
the leasehold passed by parol. This adjudication is bottomed 
clearly on the principle that no engagements shall be implied 
which is not expressed where there is a formal contract. But 
" where the whole passes by parol, and proceeds on a misap- 
" prehension of both parties, and the money is paid under a 
" mistake, an action for money had and received will lie to recover 
it back : " ib. 607. The distinction appears founded on sound 
policy and good sense, and particularly so as referable to lands 
which are permanent in their nature. The decision has con- 
siderable force in my mind. 

In the conclusion of the argument the defendants' counsel 
did not deny, that whoever sold a chattel, of which they were 
in possession, warranted the title ; but they warmly contended 
that this implied warranty was not applicable, either on princi- 
ple or precedent, to mere chases in action sold without any 
formal assignments which were sui generis. I shall proceed to 
consider their arguments in detail, and the animadversions made 
thereon. It was said for the defendants that nothing was more 
common than to offer notes, with indorsements on them, for 
sale in market, and it never was supposed that the seller was 
responsible either for the solvency of the parties or the genu- 
ineness of the instruments. No distinction can be shown that 
the vendor should be liable for the latter and not for the former. 
Even on the written assignment of a bond, the assignor is not 
answerable if the money be not recovered : 1 Dall. 449. If the 
assignee buys a bond at 20 or 30 per cent, discount he is out 
of the act of usury because he runs the risk of forgery : ib. 217. 
This evinces that it is incumbent on him to inform himself of 
the handwritings on the paper, as subscriptions ; and the plain- 
tiff's means of information, in this particular, were equal to 
those of the defendants. The only mercantile mode known of 
warranting a bill of exchange or promissory note is by indorse- 
ment. In the cases of bills payable to order, bought at a dis- 
count, the indorser is liable ; but where they are payable to 
bearer they pass by delivery, and it is an absolute purchase, 
and the person thus transferring ceases to be a party to the bill 
or note : Lambert v. Pack, 1 Salk. 128 (7th Resol.) ; 1 Ld. 
Raym. 442 ; 12 Mod. 241 ; 4 Vin. 248, pi. 9. So a note may 
be warranted by special agreement without indorsement : 2 Ld. 
Raym. 753. It is true that Kyd, in his treatise on bills of ex- 
change and promissory notes, in his 1st ed. p. 60, says, that as 
between the transferer and the person who receives the bill or 
note, there may be a recovery back, if the money is not paid 
thereon in an action for money had and received. But in his 
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2d ed., p. 90, he asserts that if the bill or note be discounted for 
the accommodation of the transferrer, then the transfer is a sale, 
and he who sells it does not become a new security, and is not 
liable to refund the money if the bill or note should not be 
paid. According to the civil law the defendants are not liable : 
1 Pothier on sales, 200-1. If the parties do not explain them- 
selves the seller is not answerable : 2 Poth. 75, § 2. 

To this it is answered, on the part of the plaintiff, that though 
endorsed notes are marketable articles, yet it never has been 
considered here that the seller of a note guaranteed the solidity 
of the maker or indorsers. His refusing his subscription 
thereto is supposed to imply that he is not to be responsible if 
the payment cannot be exacted. But an evident distinction 
exists obvious to common sense, and the reason and under- 
standing of all mankind, where one undertakes to transfer what 
does not exist, a note drawn by 1 homos indorsed by Morton. 
It is analogous to the payment of a counterfeit bank note pay- 
able to bearer, or of a forged bill of credit, previous to the 
adoption of the present Constitution of the United States, upon 
any contract ; or it may, more correctly, be compared to the 
delivery of a bank post note, payable to order, whereon the 
signature of the original payee has been forged. In neither of 
these instances can it be pretended that such transfer would be 
sanctioned. Besides, in the case before the court, the defend- 
ants possessed sources of knowledge superior to the plaintiffs. 
It is not found that the plaintiff had any dealing with the 
drawer or indorser ; but the defendants must necessarily have 
had transactions with Thomas, because, on the credit of his 
note, they advanced him $2,900. It was also said, for the de- 
fendants, that the holder of a bill may recover though the 
payee was fictitious, where that fact was known to all the par- 
ties concerned in drawing the bill : 3 Term R. 174, 182. And 
between the plaintiff and the mtiker of the note the former 
could certainly be entitled to recover against the latter. John 
Morton, though a person in existence, had no interest in the 
note, but his name was merely made use of, and this distin- 
guishes it from Mead v. Young, 4 Term Rep. 28, where there 
being a real payee interested in the bill, and his name forged, 
it was held that no property passed thereby. The plaintiff 
answers that this note is payable to order and not to bearer. 
He cannot use the name of Morton, in the institution of a suit, 
unless authorized by him. He cannot deduce a title through 
him, because his signature is forged. To a bill payable to order 
the holder can have no title, unless the payee has actually ex- 
pressed his order by indorsement : Kyd 134. A transfer, by 
indorsement, where that is necessary, can only be made by 
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him who has a right to make it, and that is strictly only the 
payee, or the person to whom he or his indorsees have trans- 
ferred it, or some one claiming in the right of these parties : Kyd 
68; Bayl. 15; 1 Salk. 126; 3 Salk. 70; 1 Burr. 452; Doug. 
633. But even admitting that verdict might be had against 
Thomas, the great objections remains that no recurrence can 
be had to Morton, because his endorsement was foiled. It 
was insisted again by the defendants that the jury having ac- 
quitted the defendants, even of the appearance of improper eon- 
duct, an attempt was now made to throw the loss off one 
innocent man on another, which the law would not permit. 
Thus money paid by the acceptor of a forged bill to a bona fide 
endorser, cannot be recovered back : 3 Burr. 1354 ; 1 Bla. 390 ; 
4 Term Rep. 325, 335 ; and on this ground was the case of 
Levy V. The Bank of the United States determined in this 
court. So a payment to an executor, under a forged will, is 
good against a subsequent administrator : 3 Term Reports 127. 
And a payment under a forged bond or bill is settled by Ash- 
urst and Grose, Justices, a voluntary act : ib. 229, i32. The 
holder of a bill selling it without indorsement, neither morality, 
nor law, will compel him to refund the money for which he 
has sold it, if he did not know at the time that it was not a 
good bill : Per Ld. Kenyon, 3 Term Rep. 759, Fenn v. Har- 
rison. By refusing to indorse, the party refuses to pledge his 
credit for the validity of the bill : Espin. Rep. 447, Fidell v. 
Clarke. So a horse sold under a false pedigree without a war- 
ranty, there can be no recovery back: Peake 123, Dunlap v. 
Waugh. Where an unsound horse has been sold for a sound 
price, without warranty, the plaintiff must lay in his declaration 
that the defendant knew the horse to be unsound :.Doug. 20. 
Indeed the cases respecting soundness of price more particu- 
larly refer to the article of horses : 2 Bla. Com. 455, Christian's 
note 9. If the defendants have been negligent, in not making 
inquiry concerning the signature of Morton, the same laches 
may be imputed to the plaintiff, who kept the note for eight 
days. If the purchaser wants attention on those points, where 
attention could protect him from imposition, the rule of " caveat 
emptor " will apply : 1 Fonbla. 371, 372. The defendants have 
fairly paid the full value of the note to Thomas. The plaintiff 
has done no more to the defendants. 

The parties being thus equally innocent, and meritorious in 
the whole transaction, the court will not interpose between 
them. The rule of law will apply " in pari delicto, meteor est 
conditio possidentis" according to the cases : Lowrey v. Bor- 
dieu, Doug. 451 ; Andre et al. v. Fletcher, 3 Term Rep. 266 ; 
Browning v. Morris, Cowp. 792 ; and Tomkyns v. Bamet, Skin. 
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411. A judgment for the plaintiff would materially affect the 
negotiability of notes, and open a door to litigation by rescind- 
ing many contracts. 

On the part of the plaintiff it was contended that the authori- 
ties cited were not applicable. The acceptor of a bill is bound 
to know the hand writing of the drawer, and if he pays his 
money, on a forged bill, the fault is imputable to him. All the 
books were ransacked on this subject in Levy v. Bank of the 
United States, and the decision was grounded on that proposi- 
tion. The payment to the executor of the forged bill was held 
good, because the probate was had in a competent jurisdiction 
on the subject, which could not be disputed, and, therefore, was 
not like the payment under a forged bill or bond ; for this was 
made under the authority of the probate and not of the will. 
The cases of Fenn v. Harrison, and Fidell v. Clarke, go on the 
ground of the goodness and validity of the bills as referable to 
the sohdity and solvency of the parties, and not to the genuine- 
ness of the paper ; and the evident distinction between genuine 
and spurious bills has been already noticed. In Dunlap v. 
Waugh, the horse was sold according to the pedigree, and the 
vendor expressly said he knew nothing further of him, as the 
mark was out of his mouth. The form of a declaration on an 
implied warranty, where a sound price has been given for an 
unsound article, is the same as on an express warranty to let in 
both proofs, if necessary, and said to have been so practiced for 
twenty years. A fair price implies a warranty, and no one parts 
with his money without expecting a consideration : 2 Woodes. 
415, Doug. 20. It is admitted that this principle comes most 
frequently into view in the sale of horses, on account of the 
impositions usually practiced in such cases, but it is a general 
rule applicable to every species of personal property. 

If one receives money on a forged note unknowingly, he 
shall answer for the money, but if knowingly, it is a publication 
of the forgery : 12 Mod. 494. It has been said that this book 
is of no authority ; but the doctrine is uncontradicted and 
appears consonant to reason. The very showing of the note 
here was a misrepresentation, though it is agreed to have been 
from misapprehension. The rule in pari delicto is not referable 
to the plaintiff ; it is chiefly confined to cases of illicit trade and 
transactions, running counter to the statute law and general 
national policy ; but we know of no instance, independent of 
these circumstances, where it has been apphed to common 
sales of unprohibited marketable articles. It cannot be the 
fault, it was the misfortune of the plaintiff, when he contracted 
for one thing to have received another. And, it is apprehended, 
that a decision in favor of the plaintiff, so far from injuring the 
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negotiability of notes, would give them an increased circula- 
tion ; for the purchasers will be rendered secure whether the 
change of the objects of sale be designed or accidental. 

It was likewise insisted for the defendants that the circum- 
stances of the present case will not support an action for 
money had and received. Moses v. McFarlane, 2 Burr. 1005, 
is not generally understood. There the indorsement was ob- 
tained by fraud, and no doubt existed on the true merits ; ib. 
1010, 1012. Dutrecht v. Melchior, 2 Ball. 428, is imperfectly 
reported. But if the vendor had sold only his interest in the 
land to the vendee, without artifice, it would seem there could 
be no recovery against him. With respect to the failure of the 
consideration, after the agreement is executed, there are some 
cases in which relief may be had at law, but it is impracticable 
to extract from the books any general rule on the subject : 1 
Fonbla. 363. Nor can we reconcile the rule, that an action 
will lie on the failure of the consideration of the agreement with 
the case cited in 3 Vis. Jr. 235 or *Bree v. Holbech in Doug. 
654. The holder of a promissory note is not considered as the 
assignee of a payee, otherwise all negotiability would be de- 
stroyed. An acceptor who has paid a forged bill cannot 
recover it back: 3 Burr. 1354; 4 Term Rep. 335. 

On the other side it was answered that no case could be put 
more strong than the present, wherein the consideration of a 
contract failed. The books are full of authorities to show that 
where money ought not to be retained, or where it had been 
paid by mistake, or through imposition, or where the consid- 
eration failed, it may be recovered back. Among others, see 
2 Bla. Rep. 824 ; 4 Term Rep. 561 ; 6 Term Rep. 606 ; Bull 
127 ; 1 Espin. Rep. 150 ; 3 Blac. Com. 162. The foundations 
of the decisions in 3 Ves. Jr. 235 and Doug. 654, have already 
been examined. Written transfers were made which contained 
no covenants of warranty. 

Lastly, it was alleged by defendents' counsel that this action 
was brought prematurely ; and that previous thereto there 
should have been a tender of the note to the defendants. The 
special verdict finds that the plaintiff shall restore the note. If 
a contract is to be rescinded it must be done in a reasonable 
time : 1 Term Rep. 133. Where an action is brought for money 
had and received, an immediate return of the article is neces- 
sary ; but it is otherwise on an express warranty : 1 H. Bla. 19. 

The plaintiff's counsel observed hereto that the opinion of the 
court, in 2 Burr. 1011, fully justified the commencement of the 
suit without making any tender. The agreement is disaffirmed, 
ab initio, by bringing this species of action. In 1 Term Rep. 
133, the contract was conditional, and the case in 1 H, Bla. 19 
was on an express warranty. 
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The answers given by the plaintiff's counsel to the arguments 
adduced, on the part of the defendants, are, in general, satisfac- 
tory to my mind. The leading feature of the case, which early 
attracted my attention during the argument, was in the language 
of the special verdict " the note is proved not to be what it was 
sold for by the defendants who were interested therein.'''' I can truly 
say, with one of the defendants' learned counsel (Mr. Ingersoll), 
that I do not fully see the distinction, laid down by Kyd in his 
2d edit., between notes discounted for the accommodation of 
the transferrer and a general sale by delivery. The author has 
cited no resolution or dictum to support this distinction, nor can 
I find any on a careful search. But if the ground of the differ- 
ence may be supposed to be, that, in the first case, the note is 
discounted on the credit of the signatures apparent on the face 
and back of the note, then the observation applies strongly 
against the defendants in the principal case, the plaintiff being 
presumed to have paid his money in confidence of the truth 
and genuineness of those appearances. I impute no criminality 
of the slightest shade to the defendants. But here the plaintiff 
has contracted for one thing and has received another. He may 
justly exclaim, '•'■nonhaec infaedera veri." It is the vital prin- 
ciple in contracts, that each party shall perform those things 
which he ought to do. Failing essentially herein, the other 
party is discharged. The mere exhibition of the note for sale, 
amounts, in my idea, to a representation of facts which the 
sellers may be called upon to verify. 

The case of *Parkinson v. Lee, (2 East. 314), determined in 
1802, was cited on the first day of this term, by the defendants' 
counsel, and much relied upon. There hops were sold by the 
sample for a fair marketable price, having a latent defect un- 
known to the seller, and without fraud on his part (who did not 
grow them), and it was resolved that the seller was not answer- 
able on an implied warranty, though the hops turned out to be 
unmarketable. The grounds of adjudication were that the 
goods were sold according to the usual mode of deahng, where 
the seller was not the grower of the hops. The buyer had an 
opportunity of judging by the sample, and if he doubted the 
goodness he might secure himself by a warranty. The seller 
was not liable for a latent defect, where there was no fault and 
no representation made by him to induce the buyer to purchase 
the article. I do not consider that case as analogous to the 
present. There was a sale by the sample, according to the 
common course of dealing between the contracting parties. 
Here, as I have already observed, the offer of the note for sale 
was a virtual representation of the genuineness of the instru- 
ment, and the jury stated expressly that the " note is not what 
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the defendants sold it for." To make the two cases parallel, 
let us suppose the hops to have been sold ignorantly and without 
fraud on the part of the vendor, for a fair price, and that, instead 
of being hops, they were a different product of the earth similar 
in appearance but of inconsiderable or no real value, can we 
hesitate in saying that the contract would be rescinded ? Would 
the seller under such circumstances be allowed to retain the 
moneys paid on the contract ? 

If the doctrine of the defendants is sound, if it is the bounden 
duty of the buyer of a note, by delivery alone, to look to the 
reality of the subscriptions, and to run the risk of forgeries, the 
consequence necessarily must be that if he should purchase a 
note whereon all the signatures, as well of the maker as indor- 
sers, are forged from one who is ignorant thereof, he shall be 
bound to pay the stipulated price for the waste paper, a doctrine 
which I cannot bring myself to swallow. The misfortune of 
the seller ought not, in my opinion, to be visited on the buyer, 
for that would, in truth, be throwing the loss off one innocent 
man on another. 

Where it is said by the late Chief Justice, in Musgrave v. 
Gibbs, 1 Dall. 217, that a person who fairly purchases a bond or 
note, at a discount, however great, does not incur the dangers of 
usury because he runs the risk of a forgery, I do not take the 
words to imply that, on such event happening, he may not 
recur to the seller. Nor where it is said in Cummings v Lynn, 
ih. 449, that the assignor of a bond does not, under the covenant 
implied by the word assigned, bind himself to be answerable 
for the recovery of the money, can it be inferred, if the bond 
should prove to be a forgery, that the assignor should retain 
the money, if received, or recover it from the assignor if it re- 
mained unpaid, even though the assignor should be wholly 
ignorant of the foul fact. I should presume that common sense 
and common honesty would revolt at either of the propositions. 
I conceive, in the words of Lord Kenyon, 1 Espin. Rep. 448, 
that the holder of a bill or note who denies to indorse them, 
and sells them by mere delivery, supposing to be good, refuses 
to pledge his credit to their validity or sufficiency ; and such I 
take to be the common understanding of all persons conversant 
in such transactions. But I also hold that, if such a bill or note 
purports to bear the signature of certain persons who are re- 
sponsible therefor, or throtigh whom the buyer must necessarily 
derive his title, and these signatures are afterwards falsified by 
the fact, whereby injury or damage arise to the purchaser, the 
seller becomes answerable therefor. A thing contracted for 
and not delivered, will support an action for money had and 
received: 1 Stra. "407. On these grounds, therefore, I am of 

13 
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opinion that judgment should be entered on this special verdict 
for the plaintiff. 

Smith, J. — My brother Yeates has gone so minutely into the 
reasonings of counsel, on both sides of the question, and the 
several cases vphich were produced during the argument, in 
support of their different positions, that I am spared the neces- 
sity of considering the present subject in detail. I shall, 
therefore, content myself with briefly giving the grounds on 
vsrhich I concur with the Chief Justice, and him, in rendering 
judgment on this special verdict for the plaintiff. 

The act of selling chattels is such an affirmation of property 
that, on that circumstance alone, if the fact should turn out 
otherwise, the value can be recovered from the seller : 2 Dall. 
91. It is constantly understood that the vendor of goods un- 
dertakes that the commodity which he sells is his own : 3 Bla. 
Com. 164 ; 1 Fonbla. 109. And it was resolved in 1 Dall. 428, 
in the case of lands sold, that where no land of the description 
contained in the deed could be found, an action would lie to 
recover back the consideration money. Can there be any solid 
ground of distinction between the sale of goods of a tangible 
quality and mere choses in action where the vendor undertakes 
to sell what is not his own ? I can see no distinction between 
them in this respect, either in sound law or common sense, as 
applied to the common transactions between mankind. Here, 
then, the article sold was not the property of the defendants, 
because where the endorser's name was forged, no property 
was transferred thereby to the endorsee : 4 T. R. 28. The note 
" is not what the defendants sold it for," and, therefore, the 
money was paid by mistake and the consideration totally 
failed. And this brings it within the case of Moses v. 
McFarlane, 2 Burr. 1012. In 1 Stra. 407, one paid money 
on a contract for the old stock of a company, and the party 
gave him so many shares in the additional stock. It was 
held that an action for money had and received will lay, be- 
cause the thing contracted for was not delivered ; but it would 
have been otherwise if the thing contracted for had been de- 
livered, though to a less value. The defendants, moreover, can 
have recourse to Thomas, to whom they paid the money, but 
the plaintiff cannot, and, in my idea, a recovery will tend to 
prevent similar frauds and promote the circulation of promis- 
sory notes. 

Brackenridge, J. — I made up my mind, to my satisfaction, at 
the time of the argument, conceiving that from the time I should 
be on the bench and that which would be taken up eundo et 
redeundo, I should not have an opportunity or find it convenient 
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to look into the books or examine it further. It was in favor 
of the plaintiff on three grounds : 

1st. — ^The name of the indorser, Morton, is a forgery, and 
the defendants had nothing to dispose of; no interest ; no prop- 
erty. They sold what was nothing. 

2d. — The plaintiff cannot recover against Thomas, but the 
defendants may. 

3d. — It was incumbent on the defendants, and not on the 
plaintiff, to make inquiry after Morton. 

Judgment pro. quer. per totam curiam. 

A writ of error was afterwards brought to the high court of 
errors and appeals, and the judgment reversed on a new 
ground, taken July, 1807 ; that the suit was not maintainable 
by reason of the note not having been redelivered or tendered 
to the defendant before bringing the action. 
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A payment in current bank notes discharges the debt, although, in consequence 
of the previous failure of the bank, of which both parties were ignorant, the 
notes were of no value at the time of payment. 

Error to the Common Pleas of Dauphin County. 

Henry M. Bayard v. Christian Shunk and Joseph Bowman. 
Special verdict. 

It is agreed by plaintiffs and defendants, and by Samuel B. 
Hickox as terre-tenant, that the following facts be stated as a 
special verdict for the opinion of the court, and either party 
shall have power to sue out a writ of error, from the Supreme 
Court, within ten days after judgment shall be rendered by the 
Court of Common Pleas. And, for the purpose of trying the 
question, the judgment originally entered shall be considered 
as opened, and shall remain as a security in case of a judgment 
being rendered for the plaintiff on this case stated. 

On the judgment above stated the plaintiff sued out aj^. fa. 



188 Warranty on the SaU of Personal Property. 

Bayard v. Shunk. 

No. 19, November term, 1840, which was delivered to the 
Sheriff of Dauphin county on the 8th day of September, 1840, 
by virtue of which the said Sheriff, on the same day, levied on 
a quantity of pig iron, and a number of horses, wagons, &c., the 
property of Shunk and Bowman, the defendants, sufficient to 
have satisfied the plaintiff's debt. On the 25th day of Septem- 
ber, 1840, the defendants, Shunk and Bowman, made an agree- 
ment in writing of that date, with Samuel B. Hickox, by which 
they agreed to sell and convey the Emiline Furnace estate, with 
all the personal property levied on, as aforesaid, to the said 
Samuel B. Hickox, for the consideration therein mentioned. 
On the 26th day of September, 1840, the said Shunk and Bow- 
man executed and delivered to the said Samuel B. Hickox, a 
deed of conveyance for said Emiline Furnace and lands thereto 
attached. On the 14th day of October, 1840, the said sheriff 
notified said Samuel B. Hickox that he would advertise and sell 
the property levied on, if the debt of the plaintiff was not im- 
mediately paid ; whereupon the said Samuel B. Hickox paid to 
John Fox, Sheriff, the sum of $1,004.93, in notes of the Com- 
mercial Bank of Millington, for which the said sheriff gave a 
receipt in the words following, viz : — 

"October 14, 1840, received of Samuel B. Hickox the above 
sum of $1,004.93 in full for debt, interest and costs, on the 
above case. Signed, John Fox, Sheriff." 

Whereupon the said sheriff gave up the property levied on, 
as aforesaid, to the said Samuel B. Hickox, who appropriated 
the same to his own use. On the 16th day of October, 1840, 
J. M. Forster, as attorney for the plaintiff, called upon the sheriff 
for the money, who offered the same notes to him in payment ; 
and the said J. M. Forster received one of the said notes from 
the sheriff and carried it to the office of the Bank of Pennsyl- 
vania, at Harrisburg, and, having returned to the office of said 
sheriff, remarked to the sheriff that he had seen Mr. Lesley, the 
cashier of the said bank, who told him that, in the last Bick- 
nelFs Reporter, he had seen the said notes of the Commercial 
Bank of Millington were quoted at one-half of one per cent, 
discount, and the said sheriff then paid and delivered over to 
the said J. M. Forster, as attorney for plaintiff, the said notes, 
to the amount of nine hundred and ninety-five dollars and 
ninety-five cents, who thereupon gave a receipt in the following 
words, to- wit : — 

" October 15, 1840. 

" Received from John Fox, Esq., sheriff, the sum of nine 
hundred and ninety-two dollars principal, and three dollars 
and seventy-five cents interest, making in all nine hundred and 
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ninety-five dollars and seventy-five cents, and three dollars and 
seventy-five cents, attorney's fee. 

" Jno. M. Forster, Attorney." 

On the same fifteenth day of October, 1830, said J. M. Forster* 
gave said notes to J. Lesley, Esq., to carry to Philadelphia 
and be there exchanged for other money. On the eighteenth 
day of October, 1840, said J. Lesley returned from Philadel- 
phia and informed Mr. Forster, the same day, that the Commer- 
cial Bank of Millington had stopped payment, and its notes 
" no sale." Mr. Forster received the notes back ^ain, and on 
the 19th day of October, 1840, H. M. Bayard, the plaintiff, 
offered to return the said notes to the said Samuel B. Hickox, 
v?ho declined receiving them. It is agreed that the said 
Commercial Bank of Millington stopped payment . and failed 
on the 13th day of October, 1840. The cashier of said bank 
left Millington on the 12th of October, 1840, and has not been 
heard of, and the notes of said bank are of no value. On the 
17th day of November, 1840, the plaintiff returned said notes 
to John Fox, the said sheriff, who, on the same day, offered to 
return them to the defendants, Shunk and Bowman, and to 
said S. B. Hickox, who severally refused to receive them ; and 
on the same day the said sheriff made return of the said /./a. 
prout, the said return. On the said 15th of October, 1840, 
when J. M. Forster received said notes, and gave said receipt to 
said sheriff, the clerk of the sheriff entered on the back of the 
said fi. fa., the words "money made," and made the same 
entry in the sheriff's docket ; but said entry on the back of 
the writ was not signed by the sheriff, nor did he make any re- 
turn of the said^. fa., or part with the possession of the same 
till said 17th November, 1840, when first mentioned return 
was made and the writ filed. It is agreed that after the 13th 
day of October, 1840, the notes of the Commercial Bank of 
Millington were of no value in Millington ; that on the 16th 
October they were purchased by brokers at fifty per cent, in 
Baltimore, and that they passed current in Harrisburg before 
and up to the 19th day of October, 1840. 

If, on the foregoing case, the plaintiff, in the opinion of the 
court, is entitled to recover, judgment shall be entered for the 
plaintiff, for the sum of nine hundred and ninety-five dollars 
and seventy-five cents with interest from the said 14th day of 
October, 1840. But if, in their opinion, the plaintiff is not en- 
titled to recover, then judgment shall be entered for the de- 
fendants. 

Forster and McGormick, for plaintiff in error, contended that 
that should not be considered as a payment which was of no 
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value at the time. There can be no difference, in principle, 
between the case of the transfer of the note of an insolvent 
individual, as payment, and that of an insolvent bank ; nor were 
the notes given in payment, in this case, any better than if they 
*were counterfeit. In all the cases where payment of bank 
notes has been considered as payment of money, the banks 
were solvent. And, however much the notes may have been 
depreciated, if they were current and accepted as money, it 
would be payment, but in this case, where they are found to be 
utterly worthless, it cannot be considered as payment : 2 Watts. 
121 ; 1 Penn. Rep. 379 ; *14 Serg. & Rawle 54 ; 2 Johns. 458 ; 
*3 Yeates 531 ; 7 Johns. 458 ; 10 Serg. & Rawle 94 ; 6 Dana 
336 ; 11 Wendell 1 ; 13 Wendell 101 ; 8 Yerger (Tenn. Rep.) 
175 ; 5 Johns. 68 ; 8 Johns. 339 ; 1 Cow. 290 ; 5 Wendell 490. 

Rawn and Attorney General Johnson, for defendants in error, 
cited 6 Mass. 145 ; 1 Johns. 34 ; 10 Johns. 105 ; 10 Mass. 47 ; 
11 Mass. 361; 6 Mass. 321; 11 Johns. 412; 6 Mass. 185; 
Webs. Die. Money ; 10 Wheaton 320 ; 4 Dall. 234 ; 1 Binney 
27 ; *14 Serg. & Rawle. 56 ; 2 Stark, ev. 596 ; Chit, on bills 
433 ; 8 Yerger 433 ; 13 Eng. Com. Law Rep. 201, 365 ; 1 
Cranch 133. 

The opinion of the court was delivered by 

Gibson, C. J. — Cases in which the bills or notes of a third 
party were transferred for a debt are not to the purpose ; and 
most of those which have been cited are of that stamp. Where 
the parties to such a transaction are silent in respect to the 
terms of it, the rules of interpretation are few and simple. If 
the securities are transferred for a debt contracted at the time, 
the presumption is, that they are received in satisfaction of it ; 
but if for a precedent debt, it is that they are received as collat- 
eral security for it ; and in either case, it may be rebutted by 
direct or circumstantial evidence. But by the conventional 
rules of business, a transfer of bank notes, though they are of 
the same mould and obligation betwixt the original parties, is 
regulated by peculiar principles and stands on a different foot- 
ing. They are lent by the banks as cash ; they are paid away 
as cash ; and the language of Lord Mansfield, in Miller v. Race, 
was not too strong when he said, " they are not goods, nor 
securities, nor documents for debts ; but are treated as money, 
as cash in the ordinary course and transaction of business by 
the general consent of mankind, which gives them the credit 
and currency of money to all intents and purposes ; they are 
as much money as guineas themselves are, or any other coin 
that is used in common payments as money or cash." If such 
were their legal character in England, where there was but one 
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bank, how emphatically must it be so here where they have 
supplanted coin for every purpose, but that of small change, 
and where they have excluded it from circulation almost en- 
tirely. It is true, as was remarked in Young v. Adtuns, 6 
Mass. 182, that our bank notes are private contracts, without a 
public sanction like that which gives operation to the lawful 
money of the country ; but it is also true, that they pass for 
cash both here and in England, not by force of any such sanction, 
but by the legislation of general consent, induced by their great 
convenience, if not the absolute necessities of mankind. Miller 
V. Race is a leading case, which has never been doubted in 
England or, except in a case presently to be noticed, in America, 
and it goes very far to rule the point before us, for, if the wheel 
of commerce is to be stopped, or turned backwards, in order to 
repair accidents to it from impurities in the medium which 
keeps it in motion, except those which — few and far be- 
tween — are occasioned by forgery, bank notes must cease to be 
a part of the currency, or the business of the world must stand 
stUl. The weight of authority bearing directly upon the point 
is decisively in favor of the position that bona fide payment in 
the notes of a broken bank discharges the debt. Though 
Camidge v. Allenby, 6 B. & G. S. G. 13 Eng. Gom. Law. Rep. 
202, was not a case of payment in bank notes, but in the cash 
notes of a banker who had failed a few hours before, it was 
held that if they were to be considered as cash, the debt would 
be discharged ; but if as negotiable paper, merely, the holder 
was bound to use due diligence in the procuring payment of 
them ; and that in either aspect the same result was inevitable. 
Such notes, however, though formerly called Goldsmith's notes, 
have not been treated as cash by the merchants or the courts. 
Strictly speaking they are ordinary promissory notes, for none 
but those of the Bank of England are considered bank notes in 
that country. The judges, however, seem to have hesitated 
as to their precise character in that case, but they distinctly 
decided that bona fide payment in notes, which have received 
the qualities of money from the conventional laws of trade, is 
absolute satisfaction, notwithstanding the previous failure of the 
drawer. In America we have a decision directly to the point 
in Scruggs v. Gass, 8 Yerger 175, in which the Supreme Court 
of Tennessee held that payment in the notes of a bank which 
had failed discharged the debt. And in Young v. Adams, 
already quoted, we have a decision of the Supreme Court of 
Massachusetts to the same purport. 

In contrast with these staiids Lightbody v. The Ontario 
Bank, decided by the Supreme Court of New York, 11 Wendell 
1, and affirmed in the court of errors, 13 Wendell 101. The 
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judges and senator who delivered opinions in that case, seem 
not to have coincided in their immediate positions, though they 
arrived at the same conclusion. The Chief Justice, who 
dehvered the opinion of the Supreme Court, appears to have 
thought that a bank note stands on the same footing of any- 
other promissory note ; that as he who parts with what is 
valuable ought, on principles of natural justice, to receive value 
for it in return ; a vendor is not bound by an agreement to 
accept promissory notes should they have been bad at the time 
of the transaction ; and that payment in the notes of an insolvent 
bank is no better than payment in counterfeit coin. It is obvious 
that this involves a contradiction, for to confound bank notes 
with ordinary promissory notes would subject a debtor who 
had paid them away to the risk of the bank's ultimate solvency. 
In the court of errors, the Chancellor having premised that a 
state is not at liberty to coin money or make anything a legal 
tender but gold or silver, and consequently that the practice of 
receiving bank notes as money is a conventional regulation, 
and not a legal one, concluded that where the loss has already 
happened by the failure of the bank there is no implied agree- 
ment that the receiver shall bear it ; and that if he were called 
on to express his sense of the transaction at the time, he would 
say what natural justice says, that the risk of previous failure 
in the value of the medium must be borne by the debtor. He 
would more probably say that he had not thought or formed 
an opinion atout it. Senator Van Schaik also insisted much 
on the natural justice of the principle, and asserted that no case 
in the books authorizes an inference that bank notes are 
considered as money, except in the universally implied condition 
that the banks which issued them are able to redeem them at 
the time of the transfer. In Miller v. Race, however, we have 
seen that Lord Mansfield asserted, on the other hand, that they 
are money without any qualification whatever ; and Camidge 
V. Allenby, as well as Scruggs v. Gass, affirms that they may 
retain the character of money after the period of the bank's 
failure. To assume that solvency of the bank at the time of 
the transfer is an inherent condition of it, is to assume the whole 
ground of the argument. The conclusion incurred in by all, 
however, was that the medium must turn out to have been 
what the debtor offered it for at the time of the payment. How 
does that consist with the equitable principle, there must 
be, in every case, not only a motive for the interference of the 
law, but that it must be stronger than any to be found on the 
other side ; else the equity being equal and the balance inclining 
to neither side, things must be left to stand as they are : Fonb. 
B 1 C. V. §3 ; ib. ch. 4 §25. In other words, that the law 
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interferes not to shift a loss from one innocent man to another 
equally innocent, and a stranger to the cause of it. 

The self-evident justice of this would be proof, were it neces- 
sary, that it is a principle of the common law. But we need 
go no further in search of authority for it than Miller v. Race, 
in which one, who had received a stolen bank note for a full 
consideration in the course of his business, was not compelled 
to restore it. It was intimated, in the Ontario Bank v. Light- 
body, that there was a preponderance of equity in that case, not 
on the side of him who had lost the note, but of him who had 
last given value for it. Why last ? The maxim prior in tempore 
potier injure prevails between prior and subsequent purchasers, 
indifferently of a legal or an equitable title.' It is for that reason 
the owner of a stolen horse can reclaim him of a purchaser 
from the thief, and were not the field of commerce market 
overt for everything which performs the office of money in it, 
the owner of a stolen note might follow it into the hands of a 
iona^de holder of it. But general convenience requires that 
he should not ; and it was that principle, not any consideration 
of the equities betwixt the parties, which ruled the cause in 
Miller v. Race. But a more forcible illustration of the principle, 
were the case indisputably law, might be had in Levy v. The 
Bank of the United States, 4 Dall. 234 ; S. G. 1 Binn. 27 ; in 
which the placing even a forged check to the credit of the de- 
positor as cash — a transaction really not within any principle of 
conventional law — was held to conclude the bank ; and to this 
may be added the entire range of cases in which the purchaser 
of an article from a dealer has been bound to bear a loss from 
a defect in the quality of it. And for the same reason that the 
law refuses to interfere between parties mutually innocent, it 
refuses to interfere between those who are mutually culpable, 
as in the case of an action for negligence. The rule of the 
admirality, being that of the civil law, would apportion the loss ; 
but it has no place in any other court. What is there, then, in 
the case before us to take it out of this great principle of the 
common law ? The position taken by the courts of New York 
is, that every one who parts with his property is entitled to ex- 
pect the value of it in coin. Doubtless he is. He may exact 
payment in precious stones, if such is the bargain. But where 
he has accepted, vnthout reserve, what the conventional laws 
of the country declare to be cash, his claim to anything further 
is at an end. Bills of exchange and promissory notes enter 
not into the transactions of commerce as money ; but it im- 
presses even these with qualities which do not belong to ordi- 
nary securities. The holder of one of them, who has taken it 
in the ordinary course, can recover on it whether there was a 
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consideration between the original parties or not ; and if no 
man can part witti his property except subject to an inherent 
right to have the worth of it, at all events, why should not the 
drawer of a note be at liberty to show want of consideration, 
against an endorsee, on the ground that no one can pledge his 
responsibility without having received what he expected for it ? 
Or why, on the supposed moral and public considerations that 
were invoked in the discussion of the general principle, should 
the vendor of a chattel be bound to pay for it, though it turn 
out to be inferior in quality to what he expected it to be ? It is 
because it would stop the wheels of commerce to trace the de- 
fect, through a series of transactions, to the author of it ; and 
dealers must therefore take the risk of it for the premium of 
the profits. And may not dealers, as well as insurers, take the 
risk of an event which may have already happened? The 
creditor does agree to take the risks of the bank's solvency 
when he makes its notes his own, without reserve. The asser- 
tion that it is always an original and subsisting part of the agree- 
ment, that a bank note shall turn out to have been good when 
it was paid away, can be conceded no farther than regards its 
genuineness. That genuine notes are supposed to be equal to 
coin is disproved by daily experience, which shows that they 
circulate by the consent of whole communities at their nominal 
value, when notoriously below it. But why hold the payer 
responsible for a failure of the bank only, when it has been 
ascertained at the time of the payment, and not for insolvency 
ending in an ascertained failure afterwards ? As the bank may 
have been actually insolvent before it chose to let the world 
know it, we must carry his responsibility back beyond the time 
when it ceased to redeem its notes, if we carry it back at all. 
Were it not for the conventional principle that the purchaser 
of a chattel takes it with its defects, the purchaser of a horse 
with the seeds of a mortal disease in him, might refuse to pay 
for him, though his vigor and usefulness were yet unimpaired ; 
and if we strip a payment in bank notes of the analogous cash 
principle, why not treat it as a nullity, by showing that the bank 
was actually, though not ostensibly, insolvent at the time of the 
transaction ? It is no answer to say the note of an unbroken 
bank may be instantly converted into coin, by presenting it at 
the counter. To-day that may require a journey from Boston 
to New Orleans, or between places still further apart, and the 
bank may have stopped in the meantime ; or it may stop at the 
instant of presentation when situated at the place where the 
holder resides. And it may do so even when it is not insolvent 
at all, but perfectly able eventually to pay the last shilling. This 
distinction between previous and subsequent failure, evinced 
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by stopping before the time of the transaction or after it, is an 
arbitrary and impracticable one. To such a payment we must 
apply the cash principle entire, or we must treat It as a transfer 
of negotiable paper, imposing on the transferrer no more than 
ordinary mercantile responsibility, in regard to presentation and 
notice of dishonor. There is no middle ground. But to treat 
a bank note as an ordinary promissory note would introduce 
endless confusion and a most distressing state of litigation. We 
should have reclamations through hundreds of hands, and the 
inconvenience of having a chain of disputes between successive 
receivers, would more than counterbalance the good to be done, 
by hindering a crafty man from putting off his worthless note 
to an unsuspecting creditor. No contrivance can prevent the 
accomphshment of fraud, and rules devised for the suppression 
of petty mischiefs have usually introduced greater ones. 

The case of a counterfeit bank note is entirely different. 
The laws of trade extend to it only to prohibit the circulation 
of it. They leave in it all beside to what is the rule, both of the 
common and the civil law, which requires a thing parted with 
for a price to have an actual, or, at least, a potential existence : 
2 Kent 468 ; and a forged note, destitute as it is of the quality 
of legitimate being, is a nonenity. It is no more a bank note 
than a dead horse is a living one ; and it is an elementary prin- 
ciple that what has no existence cannot be the subject of a 
contract. But it cannot be said that the genuine note of an 
insolvent bank has not an actual and a legitimate existence, 
though it be little worth, or that the receiver of it has not got 
the thing he expected. It ceases not to be genuine by tiie 
bank's insolvency ; its legal obligation as a contract is undis- 
solved, and it remains a promise to pay, though the promisor's 
ability to perform it be impaired or destroyed. But as the 
stockholders of a broken bank are the last to be paid, it is seldom 
unable in the end to pay its note holders and depositors, and, 
even where nothing is left for them, its notes may be parted 
with at a moderate discount to those who are indebted to it. 
We seldom meet with so bad a case as the present, in which 
everything like effects and even the vestiges of the bank dis- 
appeared in a few hours after the first symptoms of its failure. 
But, independent of that, the difference between forgery and 
insolvency in relation to the transfer of a bank note, is as dis- 
tinctly marked as the difference between title and quality in 
relation to the sale of a chattel. 

What, then, becomes of the boasted principle that a man shall 
not have parted with his property until he shall have had value, 
or, rather, what he expected for it ? Like many others of the same 
school, it would be too refined for our times, even did a semblance 
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of natural justice lie at the root of it. But nothing devised by 
human sagacity can do equal and exact justice in the appre- 
hension of all men. The best that can be done, in any case, is 
no more than an approximation to it, and when the incidental 
risks of a business are so disposed of as to consist with the 
general convenience, no injustice will in the end be done to 
those by whom they are borne. Commerce is a system of 
dealing in which risk, as well as labor and capital, is to be com- 
pensated. But nothing can be more exactly balanced than the 
equities of parties to a payment, in regard to the risk of the 
medium when its worthlessness was unsuspected by either of 
them. The difference between them is not the tithe of a hair, 
or any other infinitesimal quantity that can be imagined, and, 
in such a case, the common law allows a loss, from mutual 
mistake, to rest where it has fallen, rather than to remove it 
from the shoulders of one innocent man to the shoulders of 
another equally so. The civil law principle of equality, however 
practicable in an ^e when the operators of commerce were 
few, simple and circumspect, would be entirely unfit for the 
rapid transactions of modern times ; it would put a stop to 
them altogether. 

No man can withhold his praise of the civil law, as a 
wonderful fabric of wisdom for its day, or deny that it has con- 
tributed largely to the best parts of our jurisprudence, but all 
its materials of superior value have already been worked up in 
our more commodious modern edifice ; and if the cultivation 
of an acquaintance vrith it is to beget a desire to substitute its 
abstract principles for the maxims of the common law — the ac- 
cumulated wisdom of a thousand years' experience — it were better 
that our own jurists should die innocent of a knowledge of it. 
This longing after its pecuUar doctrines began with Mr Verplank's 
commentary on the decisions of the Supreme Court of the United 
States, in Laidlow v. Organ, 2 Wheat. 178, and it was subse- 
quently indulged by the Supreme Court of his own state, so far 
as to sap the foundation of its own sound decision in 
*Sexias v. Wood, 2 Kaine's Rep. 48. In Laidlaw v. Organ, the 
purchaser refused to disclose his information that the article 
had risen in the market, and there was, therefore, room for a 
pretense of inequality in the circumstances of the parties ; but 
where they have acted, as in this case, in equal ignorance and with 
equal good faith, that pretense, flimsy as it was even there, is want- 
ing, and the law, on principles of justice, as well as convenience, 
refuses to interfere between them. It is, therefore, imnecessary 
to insist on the provisions of our statute of 1836, which enacts that 
" it shall be lawful for the officer charged with the execution of any 
writ of fieri facias, when he can find no other real or personal 
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estate of the defendant, to seize and take the amount to be 
levied by such writ of any current gold, silver or copper coin 
belonging to the defendant, in satisfaction thereof ; or he may 
take the amount aforesaid of any bank notes, or current bills 
for the payment of money, issued by any moneyed corporation, 
at the par value of such notes." At least for the purpose of 
seizure in execution, therefore, bank notes are money ; and 
had the sheriff returned that he had seized these notes as the 
defendant's property, instead of the property itself, it would 
not be pretended that the debt was undischarged. But, though 
he returned the facts specially, the notes were received as cash 
by the plaintiff's attorney ; and after that, on no principle what- 
ever could the transaction be thrown open. The plaintiff's 
case is an unfortunate one, but we cannot relieve him without 
imposing an equal misfortune on the defendants. 
Judgment affirmed. 



SUPREME COURT OF PENN'A. PITTSBURGH, 1865. 

I p. F. SMITH 259. 



Heilbruner & Co. v. Wayte. 

I. It is a cause of complaint if the court, in their charge, omit facts material to 
one party, and ground their instruction only on that which made in favor of the 
other. 

3. In an action to recover the price of goods sold, the vendee cannot defend 
on the ground of defect in the goods, unless he proves a vfarranty or fraudulent 
representation. 

3. In an action to recover the price of timber, the court charged " the measurer 
is generally a sworn officer, and what he does is to be taken at least as prima 
facie evidence that his measurement is correct;" held not to be error. 

Error to the Court of Common Pleas of Jefferson county. 

In the court below this was an action of assumpsit, by Robert 
Wayte E^ainst L. Heilbruner, L. Eristein and J. Adler, of the 
firm of L. Heilbruner & Co.; as guarantors of the note of 
William Kelso for $515. 

Wayte had sold to Heilbruner & Co. a quantity of timber for 
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$1,000, part being paid in cash ; and the note of Kelso, endorsed 
by Heilbruner & Co., for $515, was given for the balance. At 
the time of the transaction Wayte told Heilbruner & Go. that 
he wished both their names and Kelso's on the note, and Heil- 
bruner & Go. told Kelso to sign it and that he would have no 
trouble. It was signed and endorsed and delivered to Wayte. 
There was other evidence, also, that Heilbruner & Go. recog- 
nized their obligation to pay the note. Wayte afterwards, 
when about to negotiate the note, endorsed it, writing his name 
above Heilbruner & Go. Suit was brought against Kelso on 
the note and judgment recovered ; but before execution could 
be issued on it, all his property was sold under other judg- 
ments. After this Kelso was insolvent until his death. Heil- 
bruner & Go. alleged that a large portion of the timber was 
rotten, and claimed a reduction of the note on that account. 
There was evidence on this point on both sides, amongst which 
was the testimony of the pubhc measurer. 

The court (Derickson, A. J.) charged the jury that the evidence 
proved the liability of Heilbruner & Go. as guarantors, and 
further : 

" If the timber was rotten and defective, beyond what Oakley, 
the public measurer, says it was, and it was warranted sound, 
an allowance should be made for it. But a conclusion of this 
kind is not to be arrived at without satisfactory evidence of the 
defect. The measurer is generally a sworn officer, and what 
he does is to be taken at least as prima fade evidence that his 
measurement was correct, and he does not contradict this in 
any part of his testimony which the defendants have read. 
Other witnesses speak differently of the character of the timber, 
and it is for the jury to judge and determine between them." 

The jury found for the plaintiff $547.66. 

In this court the defendants assigned for error : 

1st, — That the court said the evidence, if believed, proved 
the defendants' liability as guarantors. 

2d. — That the court so charged, that the right to an abate- 
ment on the note was made to depend upon the timber having 
been warranted to be sound. 

3d. — That the court impressed on the jury that the testimony 
of the public measurer was of more value, on the question of 
soundness, than the testimony of other witnesses. 

Jenks, for plaintiff in error. — There is no fact which es- 
tablishes the responsibility of defendants as guarantors ; the 
defendants' endorsement was after the plaintiff's. Kelso was, 
by plaintiff's stipulation, to sign the note as principal ; he, 
therefore, rehed on Kelso's responsibility rather than the de- 
fendants'. 
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Is it the law that the right to defalk, on account of the 
unsoundness of the article sold, depends on an express war- 
ranty? 

The comments upon the testimony of the measurer were to 
withdraw the consideration of the testimony of the other wit- 
nesses. The whole evidence should have been submitted, as 
not to mislead the jury : Neiman v. Ward, 1 W. & S. 22 ; Har- 
risburg Bank v. Foster, 8 Watts 304 ; Hershearn v. Hacker, 9 
ib. 455 ; Bovard r. Christy, 2 Harris 267. 

Gordon, for defendant in error. — ^This note was made out of 
the usual course of business, and is, therefore, to be construed 
according to the understanding of the parties, as shown in the 
evidence, not as « note for accommodation of Wayte : Schell- 
enbei^er v. Nehf, 4 Casey 191. The evidence shows this was 
made out of the usual course of business. The vendor cannot 
be made answerable for goods sold unless there be an express 
warranty or fraudulent representation : *Weimer v. Clement, 1 
Wright 147. 

The opinion of the court was delivered January 18, 1866, by 

Agnew, J. — ^We discover no substantial error in the charge 
of the court below. It is true the judge omitted, in his state- 
ment, material facts bearing upon the case; but this was 
prejudicial to the plaintiff, and not to the defendants. The 
proof is clear and without contradiction, that the note in ques- 
tion was given by Heilbruner & Co., upon the purchase of the 
timber, and, by their bargain, was to be endorsed by them. 
They were the purchasers of the timber, and were to pay for it 
by getting Kelso's note — and did so, and at the time of the 
transaction he was expressly told by them he would have no 
trouble. They endorsed it and delivered it to Wayte, and it 
was only when it became necessary to negotiate it that Wayte 
afterwards endorsed it, above Heilbruner & Co's name. In 
their letter to Kelso, Heilbruner & Co. afterwards acknowl- 
edged the debt as their own ; tell him he shall have no trouble, 
and say they will pay Wayte any day, if he takes off the 
amount of the rotten timber. The facts clearly, sustain the in- 
struction of the court, and, although not mentioned fully, it is 
very clear the judge did not intend to ignore them. 

Had there been an omission of facts material to the de- 
fense, and giving to it greater effect, and the court had grounded 
their instruction upon those only which made in favor of the 
plaintiffs, the defendant, would have just cause of complaint. 
But there was nothing of this. 

The instruction referred to in the second assignment of 
error, conforms to the decisions in this state. There being no 
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fraud alleged, it was necessary to show a warranty, in order to 
defend on the ground that the timber was of bad quality. This 
point is expressly decided in Eagan v. Call, 10 Casey 236, to 
which may be added *Carson and McKnight v. Baillee, 7 Har- 
ris 375 ; *Wetherill v. Neilsoh, 8 Harris 448 ; and *Weimer v. 
Clement, 1 Wright 148. There is nothing in the remaining 
assignment of error, and the judgment is therefore affirmed. 



SUPREME COURT OF PENN'A. SEPT. TERM, 1785. 

2 DALLAS. 91. 



Boyd V. Bopst. 



This cause was tried at Easton, N. P., on the 10th of June^ 
1785, before the Chief Justice and Rush, Justice. 

In the charge to the jury the court observed that the maxim 
of caveat emptor only applied to real estates ; as the purchaser 
had the means of examining the title within his own power. 
But the possession of chattels is a strong inducement to believe 
that the possessor is the owner ; and the act of selling them is 
such an affirmation of property ; that on that circumstance 
alone, if the fact should turn out otherwise, the value can be 
recovered from the seller. 



SUPREME COURT OF PENNSYLVANIA, 1819. 
IN ERROR. 5 SERG. & RAWLE 427. 



Bellas V. Hays. 

An agreement, under the seal of the defendant, is evidence on the plea of «tf» 
est factum, though the other contracting party is a third person, whose authority^ 
as agent of the plaintiff is not shown. 
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If an agent sign and seal a deed in his own name, it does not bind his principal, 
though the deed purports to be made between the defendant and the principal by 
such agent ; nor will any confirmation by such principal, short of sealing the 
deed, render him liable upon it. 

In such a case as the one party is not bound, so neither is the other. 

It seems that a party would not be bound by the purchase of a patent right, 
who had supposed it to be valid, when in fact it was invalid ; but such miscon- 
ception cannot be taken advantage of by the defendant, where the equity is not 
spread on the record, but issue is taken on want of consideration coupled with fraud. 

On an issue on the validity of a patent right, the judge is bound to instruct the 
jury on the validity of conflicting patents, in a suit by the vendor against the 
vendee of such patent right, though all the parties interested in those patents are 
not before the court. 

Where a vendor of a patent right agreed " to complete and perfect a convey- 
ance by deeds duly executed and acknowledged, and as soon as practicable for- 
warded" to the vendee, the conveyance must be executed and acknowledged, as 
well as forwarded as soon as practicable after the agreement, and any acqui- 
escence by the defendant, dispensing with such performance, must be specially set 
forth in the pleadings. 

Time, generally speaking, is not essential in equity ; but considerable delay 
where it is not accounted for, is considered as abandonment, or where it dimin- 
ishes the value of the thing contracted for, is material. 

A conveyance of an exclusive right to one and his assigns, to fabricate and use 
a patented invention within a certain district, conveys the right to vend the same, 
without express words to that effect. 

Where the issue joined was whether the plaintiff had a patent right, dated 17th 
November, 1810, for " a steam still and water boiler," evidence of a patent, dated 
l6th January, l8ll, for " a water boiler and steam still," is inadmissible. 

The court are bound to instruct the jury on points proposed by counsel on the 
trial relevant to the issue, though they are not noticed in the argument ; but they 
may regulate the practice otherwise, by rule of court. 

This was a writ of error to the Court of Common Pleas of 
Northampton county, in an action of covenant, brought by 
Hays V. Bellas, in which there was a verdict and judgment for 
the plaintiff for $900. 

The declaration recited that by articles of agreement, made 
the 8th July, 1814, between James Hays, of Easton, Pennsyl- 
vania, of the one part, and Hugh Bellas, of Sunbury, Pennsyl- 
vania, of the other, it was witnessed that the plaintiff, for $1,000, 
viz : $100 paid at the execution of the said articles to Henry L. 
Clark, agent of the plaintiff, $100 on receiving the final patent 
deed, hereinafter mentioned, and $800 m 18 months from the 

14 
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delivery of the said deed, with interest from the end of 12 of the 
said 18 months, did, by the said agreement, grant, bargain, sell, 
assign, and transfer to the defendant, the patent right of Phares 
Bernard's steam still and water boiler, for the county heretofore 
Northumberland, in Pennsylvania, now Northumberland, Union 
and Columbia counties, to him, the said defendant, his heirs 
and assigns forever ; and the said James did further agree, by 
the same articles, to complete and perfect the said conveyance, 
by deeds duly executed and acknowledged, and as soon as prac- 
ticable forwarded to the said Hugh. And the said Hugh did 
covenant, by the said articles, upon receiving the said final and 
complete deed, to pay the said $100 and to execute a bond for 
the $800, payable tw 18 months from the date, with hiterest after 
12 of the said 18 months, &c. And the said James in fact saith : 
that he did, on the 11th of October, 1815, at, &c., complete and 
perfect the conveyance of the said patent right of Phares Ber- 
nard's steam still and water boiler for the said counties, and 
did, as soon as practicable afterwards, viz : on the 11th Octo- 
ber, 1815, tender the said deed, &c. ; and though the plaintiff 
hath kept and performed all, &c., yet said defendant hath not 
paid the said $100 nor given the bond for payment of the $800 
in 18 mmdhs from the date of the deed ivith interest after 12 
months, &c. ; and the defendant hath not kept his covenant, but 
hath broken the same, &c., to the plaintiff's damage $1,200. 

The defendant craved Oyer of the articles of agreement, 
which were as follows : " This agreement, between James 
Hays, Esq., of Easton, Pennsylvania, by his agent, Henry L. 
Clark, of the one part, and Hugh Bellas, of Sunbury, Pennsyl- 
vania, of the other part, witnesses, that the said James Hays, 
for the consideration of $1000, viz : $100 now paid to the said 
agent, $100 payable on receiving the final patent deed, and 
$800 to be paid in 18 months from the delivery of the patent 
deed aforesaid, wAh interest commencing at the end of 12 of 
the said 18 months ; he, the said James, has granted, bargained, 
sold, assigned, and transferred, and does hereby grant, bargain, 
sell, assign, and transfer, to the said Hugh, the patent right of 
Phares Bernard's steam still and water boiler, for the county 
heretofore Northumberland, in Pennsylvania, now Northum- 
berland, Union and Columbia counties, to him, the said Hugh, 
his heirs and assigns forever. And, further, the said James 
agrees to complete and perfect this conveyance by deeds duly 
executed and acknowledged, and as soon as practicable for- 
warded to the said Hugh, and the said Hugh covenants, upon 
receiving the said final and complete deed, to pay the second 
$100, and then to execute a good and sufficient bond to the 
said James Hays for payment of the residuary $800 in 18 
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months from the date, with interest after 12 months as aforesaid. 

" Hdgh Bellas. [L. S.] 
" Witness : H. Alward, " Henry L. Clark. [L. S.] 

"July 8th, 1814. The day of the execution of the preceding 
agreement, received from Hugh Bellas the first payment therein 
mentioned of one hundred dollars, for James Hays, above 
mentioned. 

" Witness : H. Alvv^ard. " Henry L. Clark." 

The defendant pleaded non est factum, covenants performed 
•and payment with leave to add, alter, amend, and expunge, 
and leave to give special matter in evidence. 

He also specially pleaded four pleas, in substance as follows : 

1st. — That the plaintiff was not party to, or bound by the 
said agreement ; Clark had no authority. 

2d. — ^That the defendant was induced to execute the said 
articles by fraud of the plaintiff and his agent Clark, in assert- 
ing that they had power to convey to the defendant, the patent 
right of Phares Bernard, mentioned in the said articles, when 
they had no such power. 

3d. — That the defendant executed the said articles by fraud 
of the plaintiff, and his agent Clark, in asserting that Bernard 
was the inventor, that the invention was new and useful, and 
that the right to it for Northumberland, Union and Columbia 
was vested in the plaintiff. 

4th. — ^That, generally, there was fraud on the part of the 
plaintiff and the said agent, inducing the defendant to execute 
the said articles ; and no consideration or value was received 
by the defendant. 

RepUcations — To the first pleas, concluding to the country 
and issue. 

To the 1st special plea — ^That Clark had authority from Hays, 
and Hays was party to and bound by the said articles ; con- 
cluding to the country. 

2d. — ^That Phares Bernard, on the 17th November, 1810, 
obtained letters patent for a new and useful improvement, 
being a steam still and water boiler, &c., that the right of it, by 
sundry legal assignments, was vested in the plaintiff for the 
counties of Northumberland, Union and Columbia; and the 
plaintiff and his said agent, on the 8th July, 1814, and before, 
had full power to grant and transfer the right to the defendant. 
No fraud, and prayed judgment. 

3d. — That Bernard, on the 17th November, 1810, obtained 
letters patent for a new and useful improvement, being a steam 
still and water boiler, granting him, according to law the right. 
That the said Phares Bernard was the inventor, and that the 
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said invention was new and useful. That Bernard, by law and 
letters patent, had duly obtained the full and exclusive right. 
That this, by sundry legal acts and conveyances, was vested in 
the plaintiff and his said agent, Clark, for the said three counties 
— and no fraud : and prayed judgment, &c. 

4th. — That the defendant did receive, at the making of the 
said articles, a good and valuable consideration in law — and no 
fraud — concluding to the country. 

Rejoinders. — Issues upon the 1st and 4th replications, and 
especially negativing (in support of the 2d and 3d special pleas) 
the 2d and 3d replications, and concluding to the country ; ' 
upon which issues were joined. 

Notice of the special matter was also given. 

On the trial, the plaintiff gave in evidence, an exemplifica- 
tion of letters patent, to Phares Bernard, for his steam still and 
water boiler, with a specification, dated 7th November, 1810, 
and conveyances from Bernard to Stinsan Demund, on the 7th 
September, 1812, and from Demund to plaintiff, on the 12th 
December, 1812. He also proved that he had, under the 
articles of agreement, transmitted to the defendant a deed 
dated 23d July, 1814, which the defendant returned, because it 
did not properly specify the three counties of Northumberland, 
Union and Columbia. On the 11th October, 1815, the plaintiff 
tendered to the defendant another deed, dated on that day, 
reciting the conveyances above mentioned and correcting the 
error in the former deed, but the defendant refused to accept it. 
This deed conveyed to the defendant, his executors, adminis- 
trators and assigns, the exclusive right to use the steam still 
and water boiler, in the three counties of Northumberland, 
Union and Columbia, but did not convey the right to vend the 
same. The writ issued against the defendant in this case, on 
the 11th October, 1815, immediately after the tender and 
refusal of the last deed. It appeared that the defendant had 
set up stills in January, 1814, on Bernard's plan, and used 
them up to the time of the trial, but was then about relinquish- 
ing them. 

The defendant, in support of his pleas, and under the notice of 
special matter, gave evidence to show that the plaintiff and Clark 
had represented the plaintiff's invention as new and useful, 
whereas in fact it was neither. He produced an exemplification of 
letters patent, issued July 8th, 1803, to Samuel Brown, Edward 
West, and Thomas West, for an improvement in distillation by the 
application of steam in wooden and other stills ; the specifica- 
tion of which, they contended, embraced the principles of 
Bernard's alleged invention, and that they were used in the sum- 
mer of 1814, in erecting stills in Columbia county, by a person 
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who threatened the defendant to bring suit against those using 
the invention under Bernard. It was proved, by a certificate 
from the office of the Secretary of State of the United States, 
that the issuing of letters patent to Bernard, was at first ob- 
jected to by Dr. Thornton, on account of their interference 
with Brown and West's patent ; and that an endorsement to 
that effect appeared on Bernard's papers at Washington, on 
which he applied for a patent. 

The defendant also called a number of witnesses to prove 
that Bernard's specification was imperfect and impracticable ; 
that stills had been set up, under his instructions, by a number 
of persons, and were found to be more expensive and less pro- 
ductive than the ordinary ones, dangerous in their operation 
and yielding spirit of a bad taste, on account of which they 
had been generally abandoned after trial. 

In the course of the trial, bills of exceptions were taken by 
the defendant to evidence offered by the plaintiff, on the 
following points : 

1st. — The articles of agreement of the 18th of July, 1814, the 
admission of which in evidence was objected to by the 
defendant, on the ground that the plaintiff was no party to the 
agreement, and that no legal authority had been shown from 
him to Clark. 

2d. — ^The deed from the plaintiff to the defendant, dated the 
11th of October, 1815, which the defendant objected to, because 
the alienations therein recited had not been recorded in the 
office of the Secretary of State of the United States. 

3d. — ^The exemplification of letters patent to Phares Bernard, 
of the 16th of January, 1811, for a water boiler and steam still, 
which was objected to as differing from the letters patent stated 
in the plaintiff's replication. 

After the conclusion of the arguments of the counsel, as the 
court below were about to charge the jury, the counsel for the 
defendant submitted eight propositions to the court, on which 
they requested them to chaise the jury. But the court decided 
that they would not chaise the jury upon any point not made 
in the argument. 

The court then charged the jury, among other things, as 
follows : 

The action is on a contract dated 8th July, 1814, and that 
contract is the great guide in the determination of the cause. 
The defendant's counsel say that this contract is not binding, 
because the defendant is not entitled to an action of covenant 
upon it against the plaintiff. The action can be sustained 
against the defendant. The contract is signed and sealed by him. 
If Hays had not performed his part of the agreement it is 
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possible that there might be some difficulty in an action against 
him. 

The defendant, however, might resort to Clark, who has 
signed and sealed the agreement, and, under certain circum- 
stances, he might bring an action against Hays. I am clearly 
of opinion the action upon the agreement can be sustained by 
the plaintiff against the defendant. 

The defendants' counsel allege that there was no consideration. 
A sufficient consideration is stated in the agreement. It is true 
that a suppression of truth or suggestion of falsehood will annul 
any contract. There has been much evidence given upon this 
subject. If you think the defendant was cheated, the action 
cannot be sustained. 

Much has been said about the patent to Samuel Brown, 
Edward West and Thomas West prior to Phares Bernard's. 
The jury will take this into consideration. It is a circumstance 
to show that the defendant was cheated. A certificate has 
been produced from the office of the Secretary of State of the 
United States of an indorsement upon Phares Bernard's patent, 
referring to Brown & West's patent. It appears that Mr. Bellas 
carried on his distillery for a number of years, and no suit 
was brought against him for infringing Brown & West's patent. 
It is true he was notified of their claim. 

If you think the defendant was deceived by the representa- 
tions of Clark, the fraud vdll protect the defendant from the 
payment of any damages in this case. 

A man may, if he pleases, buy an imperfect right, and, if he 
is not imposed upon, but buys with knowledge of the imper- 
fection, he shall, in law, be held to the performance of his 
contract. 

Much has been said that the deed was not transmitted by the 
plaintiff to the defendant in a reasonable time after the execu- 
tion of the article. By the agreement, Bellas was to pay $100 
at the execution of the agreement, which he did. He was to 
receive a deed as soon as practicable, upon which he was to 
pay $100 more, and give his bond for the residue. A deed 
dated 23d July, 1814, was transmitted to the defendant. The 
defendant's letter to Clark only finds fault with this deed for 
its defect as to the tract of country. This deed is only for 
Northumberland county, and that county had previously been 
divided into Northumberland, Union and Columbia. The 
other deed, tendered shortly before the beginning of this suit, 
mentions all three counties. If the deed was not transmitted 
by the plaintiff to the defendant in practicable time, the jury will 
say so ; it is for them to say. 

As to the objection that the last deed does not convey the 
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right of vending to others to be used, I think this conveyance 
does substantially transfer the right contracted for in the 
agreement. 

In the agreement nothing is said of the right of vending to 
others to be used. But it is for the transfer of the patent right 
for that district of country, and the deed embraces all contem- 
plated in that agreement. The first deed was the same 
as the second, except as to Union and Columbia counties ; and 
the defendant only complained of that defect in it. 

There are two points for the jury to consider : 

1st. — Was Bellas deceived by the plaintiff or his agent ? If 
he was, there is an end to the action. If not : 

2d. — ^Were the two conveyances of 23d of July, 1814, and 
11th of October, 1815, a performance of the agreement? 

The court leave the fact of the times of the tendering the 
deed and the issuing the writ in this case to the jury. 

It would not be proper for the court, in the absence of the 
parties, to decide on the patent rights. 

The defendant is not, in this action, entitled to recover back 
the $100 he paid at the time of the execution of the articles of 
agreement. He may proceed for that in his action in Columbia 
county. 

Scott and Binney for the plaintiff in error. — 

1st. — The declaration is defective. The averment is that 
the deed was forwarded as soon as practicable after it was 
made ; not that it was forwarded as soon as practicable after 
the agreement. At the time of the contract but ten years of 
the patent were unexpired, and the deed was made for fourteen 
months afterwards, so that this part of the time was lost by the 
defendant. The contract in respect to the time mentioned in 
the deed evidently had reference to the whole subject of 
making, executing and forwarding. Here the performance, as 
alleged, differs in terms, as well as in substance, from the 
contract. The acts to be done by the plaintiff formed a con- 
dition precedent, without the due performance of which he 
cannot maintain his action : 2 Doug. 679, 690 ; 1 Salk. 171 ; 1 
Saund. 228. 

2d. — The articles of agreement ought not to have been ad- 
mitted in evidence, until an authority was shown from Hays to 
Clark. Such authority must be by deed, 1 Bac. ab. (Wils. ed.) 
314 : 3 Bac. ab. 167 ; Cooper v. Rankin, 2 Binney 613 ; 12 
Mass. Rep. 240 ; 3 Vin. 125 ; Moore 191. But a further ob- 
jection is, that if there were such an authority it was not 
executed. The writing was not signed by Clark, as agent or 
attorney, nor was the name of the principal used : Comb's 
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case, 9 Co. 75 ; 2 Ld. Raymond 1418 ; 2 Stra. 705 ; 1 Bac. ab. 
319. The articles were not evidence on the plea of nan est 
factum. They were declared on as the deed of both parties, 
when they were not the plaintiff's deed. Neither did they 
support the issue on the replication to the first special plea, 
that Clark had authority from Hays, and Hays was party to, 
and bound by the articles. 

3d. — The deed of 11th October, 1815, did not convey to the 
defendant that full right to which he was entitled by the 
agreement. It was merely for the right to use, but not for the 
right to vend, the invention in the three counties, which was a 
material omission. The conveyance to the defendant and his 
assigns is not sufficient. If he assigns, he divests himself of the 
right, whereas he ought to have the privilege of vending to 
others and retaining the use also to himself: Godbolt 17, Co. 
Lit. 150. The act of Congress distinguishes between making, 
using and vending, and imposes separate penalties on each. 
Suppose the grantor had chosen to restrict the right of vending, 
can he not do so ? Then his not granting it is tantamount to a 
reservation or restriction. 

4th. — The exemplification of the patent to Bernard, of 16 
January, 1811, was irrelevant to the issue and a surprise upon 
the defendant, and ought not to have been permitted to be 
read. The patent put in issue was that dated 7th Novem- 
ber, 1810, for a steam still and water boiler, but this was dated 
at a different day and year, and was for a water boiler and 
steam still. 

5th. — ^There was error in the court's refusing to charge on 
eight points, stated by the defendant's counsel, because they 
were not made in the argument. 

6th.— The charge is erroneous. Failure of consideration was 
an important item in the defense, yet the court , withdrew it 
from the consideration of the jury, and confined their attention 
to the question of fraud. The jury were told the consideration 
on the face of the deed was sufficient, whereas they ought to 
have been instructed that they were to take it into view upon 
the evidence : Steinhauer v. Whitman, 1 S. & R. 438. In 
Bailey v. Fairplay, 6 Binney 453, it is held to be error if the 
judge state only part of the law and is silent as to the rest. 

7th. — The not tendering a proper deed for so long a time, 
was a waiver by the plaintiff of the agreement, and the court 
ought to have so instructed the jury. What was the construc- 
tion of the words " as soon as practicable," ought to have been 
decided by the court, whereas they gave no construction of 
them, but left their meaning to the jury. 1 Bac. ab. (Wils. 
ed.) 109 ; 3 Johns. 64, 65 ; Go. Lit. 56 b.; 3 Yeates 13. 
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8th. — The two points stated by the court as the result of the 
whole, excluded other important points. 

9th. — ^The facts as to the tenders and commencement of the 
suit, were left to the jury without instruction as to the result, 
if they should think the suit was commenced too soon. The 
defendant ought to have a day, or at least, a reasonable time, 
to perform the act. 

J. R. Ingersall, contra. 

1st. — The tender of the deed was within the time stipulated. 
The articles only require that it should be forwarded as soon 
as practicable after it was made, and it was alleged and proved 
to have been tendered on the same day it was executed. Time 
is an immaterial circumstance in equity : Gibson v. Patterson, 
1 Atk. 12. The delay was a loss to the plaintiff ; but if this 
were a defect, it is cured by the verdict. 

2d. — ^The articles of agreement were signed by the defend- 
ant and were, therefore, at all events, evidence on the plea of 
non est factum. The defendant and plaintiff both treated Clark 
as an authorized agent, and was estopped to say that Clark 
was not an agent. The plaintiff may waive the want of a 
written power from himself to Clark. Here the party whose 
name is alleged to have been used without authority, does not 
take the exception : Ewing v. Tees, 1 Binney 450. 

3d. — ^The deed of 11th October, 1815, conveyed the patent 
right for the three counties, with the exclusive right of making 
and using the same, to the defendant and his assigns, which, of 
course, comprehended fully the right to vend. The defendant 
had agreed before, to accept a deed similar in this respect. 

4th. — The patent of January 16th, 1811, was evidence to 
show a title in the plaintiff and a full right to convey what he 
agreed to convey. 

5th. — The court is not bound to charge the jury on points 
suddenly proposed on the close of a trial, without opportunity 
of argument or reflection. 

6th. — Want of consideration is not put in issue by the plead- 
ings ; the whole matter rested on the allegation of fraud. The 
sale of an article does not imply a warranty by the vendor of 
its usefulness or goodness, unless there be an express under- 
taking. 

7th. — ^The question of the tender being in a practicable time 
was proper to be left to the jury. It is a mixed question of 
law and fact. 

8th. — ^As to the court restricting the jury to two points, they 
charged on other points. 

9th. — This admits of the same answer as to the 7th point. 

The opinion of the court was delivered by 
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Gibson, J. — Some of the errors assigned in respect of the 
charge involve principles exactly the same as some which arise 
on the bills of exceptions to evidence. Without examining 
these in detail, I shall consider the principles of law on which 
they depend ; and in doing so, I shall inquire whether the con- 
tract was originally binding on Bellas, and whether, if it were. 
Hays could support this suit under all the circumstances of the 
case, and particularly under the present form of the declaration. 
I will then consider one or two exceptions that belong to no 
particular class. 

To the original obligatory effect of the contract, it is objected 
that it does not appear that Clark had authority ; and even if 
he had, that he ought to have sealed the instrument, not in his 
own name, but as the attorney of Hays ; without which the 
latter could not be bound, and consequently that neither is 
bound. 

Every authority of this kind must be by deed, that it may 
appear whether the attorney had a valid commission, and 
whether it were duly pursued : Co. Lit. 48 b. There was no 
evidence of the existence of a letter of attorney to Clark, and 
what operation the want of it ought to have on the obligatory 
effect of the contract, was directly made a question for the 
opinion of the court. On this ground, then, it is plain Hays 
was not bound by the contract ; but I take it the articles were, 
nevertheless, admissible evidence on the issue of non est factum; 
for, being in any event the deed of Bellas, they went to support 
the issue on the part of the plaintiff, who, being bound to no 
particular order of proof, might, if he pleased, give the articles 
of agreement in evidence first, and offer the letter of attorney 
afterwards. The first bill of exception is therefore not sus- 
tained. Then, as to the other ground : the article of agreement 
purports on its face to be made between Hays, the plaintiff, by 
his agent, Clark, and the defendant ; but it is signed and sealed 
by the two last only, and not by Hays. It is clear beyond dis- 
pute this was not a good execution of the authority, if any 
existed. Combs' case, 9 Rep. 76 b., is express that the act must 
be done in the name of the principal, and sealing being an essen- 
tial part of the execution of a deed, the seal of the person giv- 
ing the authority must be affixed. In 3 Vin. ab., authority F. 
pi. 4, there is a case exactly like the present. The king author- 
ized a certain surveyor to make leases, who executed the power 
by deeds, beginning, as in the case before us, as if the principal 
were a party, and concluding, " in witness whereof the said 
surveyor hath put his seal ;" and it was held he ought to have 
put not his own seal merely, but that of the king. But the 
counsel for the plaintiff relies on evidence of acts of confirma- 
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tion, by both parties treating these articles as obligatory on Hays. 
But can any confirmation, short of putting his seal to it, make 
the writing the deed of Hays, so as to give Bellas a remedy at 
law on it as such ? An imperfect specialty contract may be so 
ratified by parol as to give an action of assumpsit ; but here 
mutuality of remedy on the same instrument is the essential 
matter. On both grounds, then, I think Hays was not bound. 
It does not follow, however, that in every case neither will be 
bound if both are not ; for covenant may be maintained on a 
deed poll. 

The true distinction appears to be taken in North Gott v. 
Underbill, 1 Ld. Raymond 388, where it is laid down that 
relative covenants are void, whenever the matters to which they 
relate, and on which they depend, cannot by the deed take effect. It 
was the case of a mortgage, with a covenant in the same in- 
strument to pay the money, and the deed, for want of enrol- 
ment, being insufficient to pass an estate in the land, it was 
argued the covenant was, therefore, void, but as it was sepa- 
rate and independent, it was held it might well stand by itself. 
But, in Fromentin v. Small, 2 Ld. Raym. 1418, the case was 
very like the present. The plaintiff was the attorney of James 
Fromentin, and in his name, and as his attorney, demised a 
house to the defendant, who covenanted to pay the rent. In 
an action of covenant, in which nonpayment of the rent was 
assigned as a breach, there was a demurrer ; and it was ad- 
mitted by counsel, and denied by nobody, that James Fromen- 
tin, the principal, could not have maintained covenant on the lease 
because he was no party to the deed; and it was adjudged by the 
court the action would not lie, even in the name of the attor- 
ney, who was a party, because the lease being void, the covenant 
to pay the rent was also void. 

Where, however, the covenants are independent, either party 
may sue without regard to the validity of the covenants on the 
part of the other. 

Now, in the case under consideration, payment of the pur- 
chase money was entirely dependent on the conveyance of the 
right ; insomuch that the latter was expressly made a condi- 
tion precedent. 

By the articles. Hays was bound to do nothing, and Bellas 
ought not to be bound or discharged as Hays might choose to 
consider him. 

As, then, the articles of agreement created no responsibility, 
and were altogether inoperative, the direction of the court was, 
in this particular, wrong, and the judgment must be reversed. 
The point just disposed of being decisive against the plaintiff's 
right, it would be unnecessary to pursue the inquiry further, 
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were it not that an act of Assembly renders it the duty of this 
court to pronounce an opinion on every point decided by the 
court below. 

The defendant contends the contract was void on the ground 
of want of consideration ; also, because he gave evidence to 
affect the validity of the patent right contracted for ; and also 
to show the invention was not valuable. Of this the judge 
took no further notice than as it might be evidence of actioal 
fraud, on which alone, he, as to this part of the cause, put the 
inquiry to the jury ; and this he did without deciding on the 
validity of the respective patents. I do not consider the evi- 
dence so important on the ground of want of consideration as 
misconception by the parties, of the existence of a fact ; although 
I agree that, where the consideration is an equivalent for the 
obligation which the other party incurs, failure of it is a good 
ground for relief. But I choose to consider the case on the 
ground of mistake, which is, perhaps, not very different from 
want of consideration. At first view there appears to be some 
contradiction in the cases on the subject. In several, mistake 
only without suppression of the truth or suggestion of a false- 
hood, has been held insufficient to set aside the agreement, as 
in Can v. Can, 1 P. Wm's 723. So in Pullen v. Ready, 2 Atk. 
587, Lord Hardwicke says, " there is nothing more mischievous 
than for this court to decree a forfeiture after an agreement, in 
which, if there is any mistake, it is a mistake of all parties to 
the articles, and no one of them is more under an imposition 
than the others." It will be found, however, this doctrine is 
applicable only to cases where the right or thing which is the 
subject of the contract, is evidently of itself doubtful, which is a 
circumstance always sufficient to support an agreement, if no 
unfair advantage be taken in other respects. In such case, the 
assent of the parties to treat on the subject, as it then stood, 
being complete and full, they proceed on an evident supposition 
that the fact which is the cause of the agreement is doubtful, 
and each is understood to take on himself the risk of its turn- 
ing out in a way favorable to himself. On this principle every 
wager and every contract of insurance depend ; and without it, 
there could be no such thing as a compromise of a doubtful 
right. Where a particular fact is known to be doubtful, or 
supposed to be so, if the party to be benefited neglect to secure 
himself by a covenant, he will be without remedy if it turn 
out contrary to his expectations, for he will be considered as 
having paid his money for the benefit of a chance. It would 
seem to me that whether the invention which is the subject of 
the plaintiff's patent were valuable or not, was in its nature 
doubtful, and that the defendant took the risk of that matter on 
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himself ; but the validity of the right, on the ground of origin- 
ality of invention, is another matter, of which I will speak here- 
after. The cases of this kind to be found in the books, mostly 
relate to ^reements, the intention of which was to settle family 
disputes, which is a favorite object with courts of Chancery. 
Yet, even there, it is held the parties must be acquainted with 
their rights as far as they can be ascertained ; or, at least, vnth 
the nature and extent of the information that can be obtained 
respecting them, which, in the absence of fraud, is going pretty 
far : Pusey v. Disbouverie, 3 P. Wm's 316. There is, however, 
another class of cases where an agreement entered into on an 
erroneous presumption by one of the parties of the existence 
of a fact, is held to be as to him of no force, for he gave his 
assent to the agreement, not absolutely, but on conditions 
which are not verified by the event ; and it will be immaterial 
whether all parties were equally ignorant or not ; for, if there 
was any concealment of a fact within the knowledge of the 
opposite party, that of itself constitutes fraud, which is a distinct 
ground of relief. Thus, in Cocking v. Pratt, 1 Ves. 400, an in- 
testate's widow and daughter entered into an agreement as to 
the personal estate ; the daughter married and died ; the hus- 
band brought a bill to be relieved against the agreement on the 
ground of mistake on the part of his wife as to the value of her 
share. Sir John Strange, in the absence of the Chancellor, 
observed, that whether there had been suppressio veri, was not 
clear on the evidence, but that there was another foundation to 
interpose, to-wit : that it afterwards appeared the personal 
estate was greater than the daughter supposed and that the 
husband would be permitted to come into Chancery to take 
advantage of her want of knowledge. 

So in Landsdown v. Landsdown, Mosely 364, where two 
brothers claiming an estate applied to a country schoolmaster, 
who (as was to be expected) ignorantly gave it in favor of the 
younger, because he had read in the Clerk's Remembrancer 
that lands cannot ascend, and thereupon the eldest, having 
consented to divide the land, saying he would rather do so than 
go to law, even if he had the right, and having created deeds of 
lease and release, these were decreed to be delivered up, 
although there was nothing like concealment or exclusive 
knowledge of a fact, or anything else imputable to any one. 
There are many other cases to the same purpose. Turner v. 
Turner, 2Ch. Rep. 11 ; Bingham v. Bingham, 1 Ves. 126 ; Gee 
V. Spencer, 1 Vern. 32, and Luxford's case, there cited. If, 
then, the patent right of Bernard were invalid, there can be 
little doubt the defendant would not be bound by the contract, for 
it is out of all reason to suppose he purchased the right under 
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any other notion than that its being a valid one. Yet, I c onfess 
I cannot see how, on the present state of the pleadings, he 
could take advantage of the defect, for according to the decision 
of this court in Jordan v. Cooper, 3 Serg. & Rawle 564, an 
equitable ground of rehef must be put on the record, and 
instead of pleading ignorance and misconception of the fact, he 
has put his defense by the special pleas, on wrant of considera- 
tion, coupled with actual fraud, which is a totally different 
ground. It cannot be said there was no consideration, for the 
very sealing of a deed, is, in equity, as well as at law, evidence 
of consideration, and although equity will sometimes postpone 
the payment of a voluntary bond to other debts, yet, as between 
the parties, it will not relieve the obligor from the payment of 
his obligation, even where there is no pretense of consideration, 
unless he can affect the obligee by direct evidence of fraud. 
Wright V. Moore, 1 Ch. 6 Ga. 157. The issue, then, was fraud 
or not, and did not embrace the ground of mere mistake. In 
putting the case, therefore, to the jury, on the point raised by 
the pleadings, the court did very right. Still, however, the 
judge erred in refusing to instruct the jury on the subject of 
the relative validity of the conflicting patent rights ; for that 
was a consideration as necessary to settle the question of fraud, 
as that of ignorance and mistake. The reason given that the 
patentees were not parties in court, is entitled to no weight. 

But, taking the matters to be in favor of the plaintiff, the 
question would still occur, has he entitled himself to this suit 
by executing and tendering a conveyance of the right, according 
to the true intent and meaning of the articles ? Performance 
of his part of the agreement within a reasonable time is ex- 
pressly made a condition precedent. It was the obvious mean- 
ing of the parties that the final deed was to be executed and 
transmitted within a reasonable time from the date of the articles. 
" The said James agrees to complete and perfect the said con- 
veyance by deeds duly executed and acknowledged, and as soon 
as pradiaahle forward to said Hugh." I pay not the least regard 
to juxtaposition. As the time the patent had to run was 
hourly expiring, it was an important object to the defendant to 
obtain the conveyance as soon as possible. Common sense, 
therefore, requires that the words " as soon as practicable " 
should, notwithstanding their relative position in the sentence, 
be applied as well to the execution as to the transmission of the 
deed. That time should not unnecessarily elapse between these 
two periods only could not be particularly important, but that 
both should arrive as early as possible, was essential to the full 
enjoyment of the property to be acquired, the value of which 
was daily decreasing. 
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The averment in the declaration that the plaintiff executed a 
conveyance on a certain day, and transmitted it as soon as prac- 
ticable afterwards., is consequently ill. It should be that he both 
executed and transmitted as soon as practicable after the execu- 
tion of the articles ; or if there were special circumstances 
equivalent, in equity, to strict performance at the stipulated 
time, such, for instance, as acquiescence by the defendant, these 
ought to have been specially set out to give the opposite party 
an opportunity to traverse or demur. This not having been 
done, the defect is not helped by the verdict ; for, by the express 
terms of the contract, the plaintiff could not, before performance 
on his own part, call on the defendant for anything ; and the 
omission of a part of the title is a defect that nothing can cure. 
The declaration was, doubtless, drawn in the present form to 
meet the truth of the case, which would, I am inclined to think, 
preclude the plaintiff from recovering under any form of plead- 
ing. Generally speaking, time is not in equity of the essence of 
the contract ; but would chancery, under the circumstances of 
this case, dispense with strict performance ? That would pretty 
much depend, as to one ground of defense, upon whether the 
plaintiff had practiced any considerable delay. 

An interval of fifteen months, between the execution of the 
articles and the tender of the deed, would certainly require 
very particular circumstances to justify it. The case of Gibson 
V. Patterson, 1 Atk. 12, in which Lord Hardwicke is made to 
treat time as altogether immaterial, is not supported by later 
decisions ; and it is now fully established that considerable 
delay, without sufficient reason to account for it, will be con- 
sidered satisfactory evidence of abandonment. But there are 
other instances, independent of abandonment, where time is 
essential ; for, if after the period at which the plaintiff ought 
to have performed his part, circumstances occur which materi- 
ally alter the value of the property, or diminish the benefit of 
the contract, equity will not interpose. In the case before us, 
every hour decreased the value of the property, and rendered 
the consummation of the agreement an object of less interest 
to the defendant. Could the plaintiff, on the ground of a com- 
pensation, tender a deed on the last day of a patented term, 
and maintain a suit ? The present case differs from that only 
in degree. 

I have no doubt equity would hold jurisdiction of this con- 
tract, for the purpose of executing it specifically, although it 
relates to a personal chattel ; and this is as well on account of 
the inadequate nature of the satisfaction to be obtained at law, 
as that of the agreement itself being incomplete, and intended 
to be perfected by a subsequent agreement ; but in giving a 
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plaintiff, in an action at law, all the benefit arising from equit- 
able considerations that he could obtain in chancery, we must 
take care that we do not outrun the precedents in the chancery 
books. On the case disclosed by the evidence, therefore, I am 
of opinion the plaintiff would not be entitled to recover. As 
to the correctness of the opinion of the court on the question 
whether the deed tendered contained a power to vend, it is 
unnecessary to decide. That was a question that did not 
necessarily arise ; for the plaintiff having averred, though 
defectively, performance of all necessary covenants on his part, 
without such averment being traversed by the other side, that 
matter, as well as the intervening of a reasonable time between 
the tender and commencement of the suit, (if time were neces- 
sary to enable the defendant to perform the covenants on his 
part, which I am far from disposed to grant,) was admitted by 
the pleadings. I have no doubt, however, that a special grant 
of the right of vending, over and above that of making and 
using, was unnecessary. 

It is true the act of Congress directs that the grant by the 
letters patent shall include the right of " making, constructing, 
using and vending to others to be used" and hence it is inferred 
the right of vending is separate from that of making and using. 
But the exclusive right of fabricating and using necessarily com- 
prises the whole beneficial interest, and the right of parting with 
it, or any part of it, is incident to the right of property. The 
latter was specially secured by the act of Congress ex majori 
oautela to obviate all difficulty on the subject. Here the con- 
tract contemplated the exclusive right within a certain district 
so as to give the defendant the whole interest ; he could, there- 
fore, dispose of it at his pleasure. Who could call him to ac- 
count ? The case would be different if he were by the articles 
to be admitted only to a participation in the right ; for he could, 
in that case, without a special authority, transfer only his ovsti 
individual right of making and using, and could not, while he 
retained it, introduce another person under it ; and the right to 
assign at all being personal, might by express stipulation even 
be restrained. Whether a condition not to assign would in a 
conveyance of the whole right, though for a district, be void, 
on the ground of public policy it is unnecessary to decide, 
because the deed tendered contains no such restraint ; but ad- 
mitting it might, as contended, be done, still the want of an 
express power to convey, is very different from an express 
restraint. 

Two miscellaneous exceptions of minor importance remain. 
An exemplification of a patent to Bernard dated 16th January, 
1811, was offered and admitted after it was objected to. The 
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defendant had pleaded specially that the patent right which the 
plaintiff contracted to convey to him was invalid. To this 
the plaintiff replied that Bernard had obtained letters patent 
dated 17th November, 1810, for a new and useful improve- 
ment, being " a steam still and water boiler," and that the right 
by sundry conveyances was vested in him, and that this was 
what he contracted to convey. Bernard had, in fact, obtained 
two patents, differing not only in date, but also in the name or 
style of the improvement patented ; one being called a steam 
still and water boiler, and the other a water boiler and steam 
still. This difference, though trivial, nevertheless served, along 
with that between the dates, to show that the patent offered 
was not the one the validity of which was put in issue. On 
this state of the pleadings, which seems to have not been 
adverted to by the court, I cannot see what the evidence had 
to do with the question. As it was in every shape irrelevant, 
it tended to confuse the jury, and was improperly admitted. 

After the conclusion of the arguments of counsel, the defend- 
ant submitted,^ eight points, on which he prayed the court to 
instruct the jury ; but this the court refused because those 
points had not been made in the argument, A party proposing a 
question to the court, may, if he thinks proper, waive the 
benefi of argument ; but it is fair, not only towards the 
opposite counsel but the court, that the former have 
an opportunity of being heard before a decision takes 
place. This, as a matter of practice, every court has 
power to direct by an appropriate rule, but without a rule I 
very much doubt their right to refuse to decide. They may 
call on the opposite party to speak to the question proposed ; 
but they are bound to instruct the jury if the questions are not 
entirely irrelevant to the cause. The judgment must be re- 
versed, but as the declaration is defective, and it besides ap- 
pears that the plaintiff cannot in any event recover, the court 
will not award a venire facias de nova. 
Judgment reversed. 
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Jennings and another v. Gratz. 

Though the seller is answerable to the buyer that the article shall be iu specie 
the thing for which it was sold, yet if there be only a partial adulteration which 
does not destroy the distinctive character of the thing, the buyer is bound by the 
bargain. And in doubtful cases the test setms to be that the article shall be mer- 
chantable under the denomination affixed to it by the seller. 

This cause was tried before Tod, J., at nisi prius on the 24th 
of November, 1829, when a verdict was given for the plaintiffs 
for two thousand one hundred and forty-four dollars and 
twenty-three cents. It now came before the court on a rule to 
show cause why the verdict should not be set aside, obtained 
by the counsel for the defendant. 

It appeared that the plaintiffs, who were auctione ers, on the 
13th of April, 1825, exposed to sale at their own auction store, 
a quantity of teas. They were described in a catalogue, printed 
and distributed previously to the sale, as teas of various descrip- 
tions, and among others a large proportion of them was called 
" Young Hyson tea." 

The defendant became the purchaser of one hundred and six 
chests, for nine thousand two hundred and thirty dollars. He 
discovered, immediately afterwards, that seventy-five chests 
were spurious, or counterfeit, and declined receiving them, 
always offering, however, to receive the thirty-one chests which 
were genuine. 

A correspondence took place between the parties, in the 
course of which the defendant wrote to the plaintiffs that he 
understood they were, previously to the sale, preparing to 
prosecute a claim on the Chinese merchants for the deception 
practiced on the supercargo in this article. The plaintiffs, in 
replying, did not explain what subsequently appeared to be the 
fact, that they were pursuing a claim for breach of contract, 
and not fraud. 

The whole of the one hundred and six chests were sold by 
default, on the 4th of May, 1825, and this suit was brought to 
recover the difference of price between the two sales. 

The defendant alleged that the article contracted for was not 
the article sold and offered to be delivered, but a substitute 
different in its nature and deleterious to health, and that, there- 
fore, he was not bound to receive it ; and especially that the 
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plaintiffs induced him in the belief that it was not of a character 
that he ought to receive ; as they permitted him to remain in 
the belief that they had been deceived in the purchase, and sold 
to him knowing and concealing the defects, while it was their 
duty, in a correspondence voluntarily carried on by them, to 
correct the error before they resorted to the measure of a 
second sale. 

Much evidence was given on both sides as to the matters in 
controversy, which it would be useless to state, as the opinion 
of the court makes the question of law upon which the cause 
was decided sufficiently clear without it. 

J. R. Ingersoll and Ghauncey, in support of the motion for a 
new trial. 

Binney and Sergeant, contra. 

Per Curiam. — In *Borrekins v. Bevan it was determined at 
the last term that the seller is not answerable for the quality of 
an article that has been inspected and received by the buyer, 
provided it be in specie the thing for which it has been sold. 
In the case at bar, the teas were proved to be adulterated with 
certain leaves, which, it is believed, do not belong to the tea 
family. But it was also shown that no teas of the same denomi- 
nation are entirely free from adulteration by admixture of those 
same leaves ; and if a small degree of adulteration were per- 
niitted to affect the question of specific character, there would 
seldom be a binding sale. Wines are constantly adulterated 
with brandy ; in fact, it is in some degree a constituent part of 
the finest Madeira ; and brandy itself passes in the market, 
although notoriously adulterated with alcohol in a cheaper form. 

Drugs, chemicals, paints, dye-stuffs, and a countless number 
of other commodities are constantly purchased by dealers or 
consumers with full knowledge that they are not entirely free 
from admixture. The pigment called white lead is frequently 
purchased by house painters when they, are apprised that it 
contains a portion of Spanish whiting, which is not supposed 
to affect the denomination of the article, but its quality and 
price. Adulteration may, however, be carried so far as to de- 
stroy the distinctive character of the thing altogether ; and in 
doubtful cases there is, perhaps, no practical test but that of its 
being merchantable under the denomination affixed to it by the 
seller. The application of this test to the case at bar produces 
a result decisively unfavorable to the defendant. The teas were 
resold at prices not greatly reduced to dealers, although put on 
their guard, it may be presumed, by the defendant's repudia- 
tion of the article. As to the specific character of the teas, 
then, the defendant was not deceived, however mistaken he 
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may have been as to their quality ; and that no fact was with- 
held which it was proper for him to know, we are fully satis- 
fied from the evidence. There is, therefore, no reason to disturb 
the verdict. 

Rule discharged. 
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Kase V. John. 

If the sale of a chattel be absolute, with a warranty of soundness, and there be 
no consent by the vendor to take it back, the vendee cannot rescind the contract, 
but is put to his action on the warranty, unless the vendor knew of its unsound- 
ness, and the vendee gave him reasonable notice of it. 

Error to the Common Pleas of Columbia County. 

Samuel John, Esq., v. Simon P. Kase. This was an action 
on the case in assumpsit, and originated before a justice of the 
peace, and was brought into this court by appeal. 

The plaintiff's declaration contained three counts : The first 
charged the defendant with having promised to make the plain- 
tiff a good threshing machine, that would answer the purpose 
well, if he would pay him |45, with an averment that he did 
pay him the |45, and the defendant made the machine unskill- 
fully, and it was useless. The second count was that the plain- 
tiff had purchased a threshing machine from the defendant for 
$45 and paid him for it, and the defendant warranted it to be 
good, and averring that it turned out' to be good for nothing. 
The third count was for money had and received by the defend- 
ant to and for the use of the plaintiif. 

The plaintiff gave in evidence the following agreement : — 

" S. P. Kase agrees to make Samuel John a threshing ma- 
chine at $45, which he warrants to be good and to answer the 
intended purpose effectually. 14th Sept., 1837." 

The machine was made, delivered to the plaintiff and paid 
for. The plaintiff then called witnesses to prove the worth- 
lessness of the machine and that when it was put in operation, 
it broke. 

It appeared also in evidence that the plaintiff took the ma- 
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chine back to Kase, the defendant, to have it repaired, when he 
was not at home ; it was not repaired, and the plaintiff suffered 
it to remain there and brought this action. 

The defendant gave testimony on the subject of the quality 
of the machine, and also to show that it was broken by negli- 
gence of the plaintiff and by accident. 

The court below charged the jury thus : That in a case of a 
breach of the warranty the plaintiff has a right to sustain his 
action whether he returned the machine before suit brought 
or not, and the return of the machine only affects the question 
of damages. If returned before suit brought, the plaintiff on 
showing a breach of warranty may recover the whole price of 
the article warranted. If not, the measure of the damages is 
the difference between the price paid and the real value of the 
article so retained. 

That the delivery of the machine for the express purpose of 
getting it repaired, and without any intimation of an intention 
to return it, or that the defendant might retain it as his own, is 
not a return of the article. 

But if the defendant refused or neglected for an unreason- 
able length of time to repair the article warranted, the plaintiff, 
in case of a breach, might elect to consider the article as re- 
turned and sue for the price of the machine. 

The jury are to decide whether there has been a breach of 
the warranty or not ; whether there has been a return of it to 
the defendant or not ; and in case they find the existence of a 
breach of the warranty, are to assess 'the amount of the 
damages. 

Comley and S. Hepburn, for plaintiff in error, cited 7 East. 
274 ; 5 East. 452 ; *15 Mass. Rep. 319 ; 2 Stark. Ev. 880 ; 
*12 Wheat. 183 ; 1 Term Rep. 133. 

Greenough, for defendant in error, cited 12 Law Lib. 177 ; 
Ross Vend. 344. 

The opinion of the court was delivered by 

Rogers, J. — There is no objection to the charge of the court 
on the subject of warranty, except to so much of it as relates to 
the rescission of the contract. In *Conner v. Henderson, 15 
Mass. Rep. 319 ; Hunt v. Sill, 5 East. 449, it was held that a 
purchaser who is entitled to rescind a contract must place the 
vendor in statu quo, in order to recover the consideration paid. 
How far the plaintiff was in a coiidition to do this may be 
doubted. But be this as it may, there is another objection to 
the charge, which cannot be easily answered, which is that the 
article was not returned, if at all, with the consent of the 
vendor, and there is no evidence to prove that the vendor knew 
of the unsoundness of the article at the time he sold. In 
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*Thorn v. Wynn, 12 Wheat. 183, Mr. Justice Washington sums 
up the cases, and the result is this : If upon a sale with a 
warranty, or if by the special terms of the contract, the vendee 
is at liberty to return the article sold and offers to return it, it 
is equivalent to an offer accepted by the vendor, and in that case 
the contract is rescinded and at an end, which is a sufficient de- 
fense to an action brought bythe vendor for the purchase money 
or to enable the vendee to maintain an action for money 
had and received, in case the purchase money had been paid. 
The consequences are the same where the sale is absolute, and 
the vendor afterwards consents unconditionally to take back 
the property, because in both the contract is rescinded by the 
agreement of the parties, and the vendee as well entitled to retain 
the purchase money in the one case as to recover it back in the 
other. But if the sale be absolute, and there be no subsequent 
agreement or consent of the vendor to take back the article, 
the contract remains open, and the vendee is put to his action 
on the warranty, unless it be proved that the vendor knew of 
the unsoundness of the article, and the vendee tendered a 
return of it in a reasonable time. 

Here it is an absolute contract of sale with warranty, and 
without any right reserved to return the article, nor is there any 
evidence either of the return of it or any consent of the vendor 
to take it back. The whole evidence negatives any such idea, 
for the return was for purposes of repair, and not with any 
intention of rescinding the contract. The vendor was as much 
and no more bound to repair the machine as any other per- 
son would have been, and if there was any unreasonable delay 
in repairing it, the remedy is another way, and not by 
considering it as equivalent to a consent to rescind the con- 
tract, and thereby enable the vendee to consider the contract at 
an end. Here there was neither an express nor implied 
consent of the vendor to take back the article, nor any proof 
that the vendor knew that it was defective ; and, indeed, 
whether it was in truth, is a matter of much reasonable doubt. 
It depends much on the credit to be attached to the statements 
of the witnesses. 

It was doubted whether there be a difference between the 
manufacturers in this respect and other vendors, that the 
former might be presumed to know it was unsound, although 
such a presumption does not arise as to others. 

But I perceive no warrant for the distinction in this particular 
in any of the cases, and we think it would be mischevious to 
visit him with the consequences of fraud from a presumption 
which, in numerous cases, would be at war vsrith the truth. 

Judgment reversed, and a venire de nova awarded. 
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Myers v. Drake. 

The relation of buyer and seller is not a confidential one ; and each party is 
supposed to judge of his own ability to perform his part for himself. In an action 
for a breach of a contract, the declarations of the plaintiff that he knew at the 
time of making it that the article contracted for could not be procured, cannot be 
given in evidence in mitigation of damages. . 

Error to the Common Pleas of Luzerne County. 
John Myers v. Charles R. Drake. 

On the 4th September, 1838, the defendant contracted with 
the plaintiff to deliver to him 100 bushels of clover seed by the 
first of February following, for $800. The defendant did not 
perform his contract, and on the trial of this action upon it, the 
defendant offered to prove " the declarations of the plaintiff 
immediately after the contract was entered into that he did not 
expect the defendant would deliver the seed, for that he had 
received, information that the clover seed could not be had, and 
knew it at the time the contract was made, and that the witness 
communicated this information to the defendant." 

The court (Jessup, President,) overruled the evidence and 
sealed a bill of exceptions. The jury found a verdict for the 
plaintiff for six hundred and twenty-five dollars and thirty- 
three cents. 

Rutler, for plaintiff in error. 
Woodward, for defendant in error. 

Per Ouriam. — The evidence was offered in mitigation of 
damages, and properly rejected. There is a settled rule of 
compensation in every case like the present, which the 
unconscionableness of the bargain ought not to be suffered to 
disturb. There even was nothing unconscionable in making a 
bargain which the party supposed the other could not fulfill 
except at a sacrifice. The relation of buyer and seller is not 
a confidential one, and each of the parties is supposed to judge 
of his ability to perform his part for himself. A contract to per- 
form an impossible thing may be void, but it never is 
impossible to procure and deliver an article of commerce 
which may be had in the market in some quarter of the world. 
The evidence was offered, however, not to avoid the contract, 
but to reduce the damages for a breach of it, and the hardness 
of the bargain ought not to have that effect. 
Judgment affirmed. 
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Staines v. Shore. 

1. In an action on a note given for the price of a horse sold at auction, where 
fraud is alleged as to the condition of the animal at the time of sale, the presump- 
tion is very slight that the horse was unsound when fully grown, and apparently 
vigorous, because it had been diseased when a colt ; the jury are to judge of the 
soundness or unsoundness from the evidence exhibited in the case. 

2. There can be no deceit in the sale of a chattel without a scienter. 

3. The employment of a puffer by the seller to bid for him at an auction vitiates 
the sale, and it is not material whether the property purchased brought no more 
than its general value. A purchaser has a right to purchase at an under value 
if he can. 

4. When the employment of a puffer has been discovered by the purchaser 
after the sale, it is his duty to offer to return the property purchased, when the 
fraud is discovered ; but if not discovered till too late to do so, the purchaser's 
defense is good without it. 

Error to the Common Pleas of Huntingdon County. 

This was an appeal from the judgment of a justice of the 
peace in an action of debt, by Shore v. Staines & Kough on a 
note for $69.50, dated 18th March, 1847, given by Staines & 
Kough to Shore for a horse sold by Shore and purchased by 
Staines at public auction. The horse died about thirty days 
after the sale. The purchaser did not offer to return him ; but 
it was alleged that he believed, till shortly before the death of 
the horse, that he could cure him. It was further alleged that 
the horse was unsound when sold ; and also that the plaintiff 
employed a person to bid him up at the sale. 

On the part of the defendant, John Henderson was examined 
and testified that the animal was cried out as a young, sound 
horse in every respect. That he examined him and found that 
he was scabby. That it was quite evident from the appear- 
ance of the skin ; he considered the horse unsound at the time. 
He knew this colt when a man named Martin owned him. He 
was in a bad condition. The horse was not nuch moved 
about at the sale. He appeared stiff. 

Jeremiah Brown testified that at the time the horse was 
knocked down to Staines, Aaron Shore was present, within 
hearing distance. One of the Shores said the man was bit. I 
asked the reason. The boy said the horse was unsound. 
Staines was present, but perhaps a little further off. 
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Burket, the crier, was examined, and he said he thought he 
cried him as a fine, sound young horse as far as he knew ; and 
he looked so. That he did not know whether Shore, the plain- 
tiff, was present. 

On the part of the plaintiff, John B. Logan testified, inter 
alia : I think on the morning of the vendue I offered Aaron 
Shore $55 ; he refused to take it. I bid him at the sale to 
about $63 or $64 ; may be a little more. He was sold at out- 
cry in a public yard. He had nothing of farcy while I knew 
him. The appearance of the horse on that day was good. 

Jacob Gehrett was the person who it was said was employed 
as puffer. He was examined at the trial on the part of the 
plaintiff, and testified, inter alia, that Shore asked him to bid in 
the colt for him. That he saw the horse — he looked well. 
That he bid on the horse. Thought he started him at $40 ; 
that he soon went over that and he let him go. He further 
said that he was to bid in the horse for Shore, the plaintiff, 
for $55. 

On the trial defendant's counsel submitted two points : 

1st. — " If the jury believe that the colt, for the price of which 
the note in controversy in this action was given, was unsound 
and unhealthy at the time of the sale of the colt by Martin to 
Shore, the law presumes that the unsoundness continued, un- 
less it had been proven that the colt recovered its health before 
it was sold to defendant." 

Taylor, J., charged that such presumption would be but 
slight in the present case, as the animal had grown to be a 
horse. Much of the evidence here relates to the growth, ap- 
pearance and apparent health of the animal during the period 
between the purchase by Shore and the purchase by Staines. 
You will take into consideration the whole evidence — that 
which relates to the health of the colt before, at the time, and 
after Martin parted with it — what has been testified to in rela- 
tion to the nature of its disease &c. ; and thus judge whether 
the horse was sound when sold to Staines. 

2d. — If the jury believe the evidence of Jacob Gehrett, one of 
the plaintiff's witnesses, and that Jacob Gehrett was employed 
by Aaron Shore, the owner of the horse sold, as a puffer at 
the public sale of the colt, to bid for Aaron Shore, and that he 
did so bid at the sale, the sale was fraudulent and void ; and 
as the note for which this suit is brought was given for the 
horse purchased at such auction, in which Jacob Gehrett so 
acted as puffer for Aaron Shore, the owner of the horse sold, 
the plaintiff cannot recover in this action. 

We refuse to answer this point as requested. The evidence, 
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as we recollect it, is that Shore had requested Gehrett to bid 
for him and not let the horse go for less than $60 ; that he bid 
to that point and then ceased bidding ; and that afterwards he 
was bid by Staines, and others, to $69.50, and at that knocked 
down to Staines. Taking the facts, however, to be as assumed 
in this point, then it would follow, we agree, that the sale at the 
auction was fraudulent and void ; and Staines could not have been 
compelled to take the horse ; (he refusing to do so) that Shore 
could not have recovered the amount for which he was struck 
down upon the bid. But it would not still follow, if he after- 
wards did take the horse, with an after opportunity for inspection, 
and ratify the sale by giving his single bill vnth security for the 
price, and the horse was a sound horse, and worth the money, that 
the single bill would be vnthout consideration. If a sound horse 
at a fair price was the consideration of the single bill, then, as 
we have already remarked, there was, in point of fact, no want 
or failure of consideration ; and it is not disputed that the horse 
was worth the money if sound. Whether the defense set up 
should therefore avail the defendant, must depend upon your 
decision of the questions of fact already submitted. 

Verdict was rendered for plaintiff for $80.65. 

The charge was excepted to on the part of defendants. 

It was assigned for error : 

1st. — That the court instructed the jury in substance that, al- 
though the horse was diseased at the time of the sale, and 
Shore asserted him to be sound, by which assertion Staines 
was induced to bid for him, it did not vitiate the sale unless 
Shore knew the horse to be diseased at the time he made the 
assertion. 

2d. — To the answers to the points submitted on part of de- 
fendant, and particularly to the part of the answer to the 
second, which is in italics. 

Fisher, for plaintiff in error. — That it was not material 
whether Shore knew that the horse was unsound. If one 
asserts what he does not know, he is guilty of falsehood : 
Story's Equity 193 ; *9 Watts 55 ; McFarland v. Newman ; 
Olephant on the Law of Horses, Racing, &c., 84, and notes. 

(Bell, J.— There must be either a warranty or deceit.) 

That it was illegal to employ a puffer : Pennock's appeal, 1 
Harris 446 ; Babington on Auctions, 48, 49, 52. 

Cornyn, for defendant. — The purchaser gave his note and 
took the horse. He kept him till he died, and he did not at 
the time allege unsoundness. 

A naked affirmation is not itself an express warranty, nor 
evidence of it : *McFarland v. Newman, 9 Watts 55. To con- 
stitute a warranty the words must not be dubious or equivocal, 
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ibut it must appear that the affirmant intended to warrant, and 
did not express a mere matter of opinion or judgment : *7 Serg. 
and R. 482. The maxim caveat emptor is so strictly construed 
that it has given rise to another principle, simplex comraendatio 
non obligat ; a simple assertion by the vendor as to the value 
or quality of the goods does not amount to a warranty : 2 
Kent 484 ; Ghitty on Contracts, 134-5. 

The sale of an unsound horse vdthout fraud or warranty, 
though known to be unsound by the seller, is no defense to an 
action for the purchase money : Pulhamus v. Pursell, 3 Pa. L. J. 
A fair price implies a warranty of title in the sale of a chattel, 
but not a warranty of quality : 2 Kent 482. 

In Bramly v. Alt, 3 Vesey 620, it was held that a sale was not 
fraudulent, because a puffer had been employed, if there were 
real bidders who bid after the puffer ceased: 12 Vesey 477, 
Smith V. Black. 

Fraud without damage, or damage without fraud, gives no 
cause of action ; but where they concur and meet together, 
action Ueth : Groke J. 3 Bl. Rep. 95. 

Blair on same side. 

Fisher, in reply. — ^That the legality of the employment of a 
puffer does not depend on the price the property brought ; that 
the value of the horse was not a proper element in the case ; 
that it matters not whether the defendant got the worth of his 
money or not. 

The opinion of the court was delivered. May 26, by 

Gibson, G. J. — The direction on the first point was right ; 
there is no deceit without a scienter. On the second it was 
inaccurate. We held in Pennock's appeal, 2 Harris 449, that 
the employment of even a single puffer vitiates the sale. In the 
present case the ruling judge instructed the jury that if the 
horse was actually worth the sum to be paid for him, the buyer 
got the value of his money and could not have been defrauded. 
The fallacy in the principle is in assuming that there is a 
standard of value independent of the wishes and wants of the 
bidders, and that every man is willing to buy by it. A man 
proposes to sell his horse for a fair price to another, who 
declines, because he has no use for him, and does not choose 
to take the risk of getting less for him than he gave, with a 
certainty of losing his trouble and the expense of keeping in 
the meantime, but the case would be different did the owner 
make it worth his while to purchase with a view to profit on a 
resale. What is the worth of anything ? The apothegm of 
Hudibras answers truly, "Just as much money as 'twill bring." 
A man is defrauded whenever he is incited by artful means to 
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bid more than he otherwise would. He has a right to buy at 
an undervalue, where the necessities of the owner compel him 
to sell ; and whenever the price is ever so little enhanced by a 
secret contrivance, he is cheated. A sale by auction presup- 
poses a sacrfice, or at least a willingness to sell for what can be 
had ; but should the vendor stick for the last penny, it would 
be idle to set the property up, because his price could be as 
readily obtained at private sale. Should he, however, see fit 
to make the experiment, his object could be attained by directing 
the auctioneer not to let the property go for less than his estimate of 
its market value ; or if he propose to sell without reservation asto 
price, lethim openly reserve aright to bid. For no fair purpose is 
the employment of a puffer necessary ; and it must vitiate 
every sale in which recourse is had to it. Had the horse lived 
in this case, it would have been necessary to return or tender 
him to the vendor as soon as the fraud was discovered ; but as 
there is no evidence that it was discovered till it was too late 
for that, the vendee's defense was perfect without it. 

Judgment reversed, and venire denova awarded. 
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Carson & McKnight v. Baillie. 

1 . A sale was made of a number of barrels of lard grease, a part of which was in- 
spected by the purchaser before his purchase, and declining to examine more, he 
purchased. He received a bill of sale of the article, in which it was invoiced as 
" lard grease." There was no evidence of false representations, or any attempt at 
deceit, or that the defendant knew of any defect in the quality of the article, a 
portion of which, as it turned out, was of an inferior quality. 

It was AeM that it was error in the court to instruct the jury that the proper 
inquiry was whether the article delivered was lard grease, and if not, it did not 
correspond in specie with the article described in the bill of sale, and that the 
plaintiff was entitled to recover. 

2. On a sale of goods by sample, or by a description in a bill of parcels, there is 
an implied warranty that the article corresponds in kind with the sample in the 
one case, and with the bill of parcels in the other. Where a sale is by sample, or 
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an inspection of the article, a warranty is not implied from the bill of parcels 
received ; the sample, and not the name in the bill of sale, is the standard by 
which the article is to be tested. Where the goods are sold on inspection, there 
is no standard but identity, and no warranty implied other than that the identical 
goods sold, and no others, shall be delivered. Their name in the bill of parcels is 
immaterial, as faith was placed not in name, but in the quality and kind discovered 
on inspection. If there be fraudulent concealment or misrepresentation, the case 
is different. 

Error to the District Court of Allegheny County. 

This was an action on the case by John A. Baillie v. Carson 
& McKnight for alleged deceit or breach of warranty in the sale 
of forty-six barrels of lard grease. The facts were stated as 
follows : 

The plaintiff below, who was a lard oil manufacturer, called 
at the counting house of the defendants below, grocers and 
commission merchants, for the purpose of purchasing lard 
grease. The defendants sent their porter with the plaintiff to 
examine their stock. The porter showed samples of five or six 
barrels, out of two lots differently marked, and offered to show 
the whole ; but the plaintiff expressed himself satisfied with 
what he had seen, and purchased both lots, forty-six barrels in 
all. He sent a drayman to haul it, who delivered one dray 
load of three barrels at plaintiff's lard oil factory, where they 
remained two or three days, and were then returned by plain- 
tiff to the warehouse of defendants, who refused to take them 
back ; the plaintiff alleging that they were not according to 
sample ; the defendants averring that they were part of the lot of 
forty-six barrels which the plaintiff had examined and pur- 
chased. 

The plaintiff then had them hauled away, and after a lapse 
of five or six days commenced hauling away the balance of the 
lot, and continued to send for them from day to day for several 
weeks until the whole forty-six barrels were removed to his 
factory. 

Evidence was given on the part of the plaintiff below, tend- 
ing to prove that the forty-six barrels comprehended two dis- 
tinct lots, differing materially in appearance and quality, samples 
of which were exhibited on the trial and examined by witnesses, 
a number of whom, from inspection of the samples, testified 
that the inferior specimen was woi iMvd grease, but a compound 
having alkali or rosin in it. 

No evidence whatever was given of a warranty of the article 
sold, except the bill of sale furnished by the defendants below 
to the plaintiff, in which it was invoiced by the name of " lard 
grease." There was no proof of false representations, nor any 
attempt to show that the defendants below had any intention of 
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deceiving the plaintiff, or that they knew of any defect in the 
quality of the article. In the declaration it was alleged that the 
defendants falsely and fraudulently warranted by sample the 
article to be lard grease, of a quality suitable for making No. 1 
lard oil, and alleging the article sold not to be lard grease of the 
best quality, but of a very inferior quality. 

On the trial a count was added, in which it was alleged that 
the defendants promised and agreed with the plaintiff to sell 
and deliver to him forty-six barrels of lard grease ; but the de- 
fendants did not deliver lard grease according to their agree- 
ment, but some other material unfit for the plaintiff 's use. 

On the part of the defendants below points were submitted 
which, with the answers of Forward, J., were as follows : — 

1st. — That unless they believe from the evidence that there 
was in the sale of the lard grease either an express warranty 
or a fraudulent misrepresentation by the defendants, the plain- 
tiff can not recover. 

Answer. — If the article delivered corresponded in specie with 
the description in the bill of sale, the defendants are entitled to 
an affirmative answer to this point, otherwise not. 

2d. — That the defendants are not answerable for the quality 
of the article sold if the plaintiff inspected and received it. 

Answer. — This point is answered in the affirmative ; but is 
it true that the so-called " lard grease " was inspected and re- 
ceived by plaintiff without objection ? 

3d. — That if the defendants sold the article by sample, with- 
out express warranty, they are not answerable for quality, unless 
the jury believe that it proved to be different in kind from the 
article sold ; that all gradations in quality are at the hazard of 
the buyer. 

Answer. — In a sale by sample the vendor warrants the kind 
or species, and not the quality. This proposition is answered 
in the affirmative. 

4th. — That unless the jury believe from the evidence that 
the defendants expressly warranted the grease lard sold to the 
plaintiff for making No. 1 lard oil, or falsely and fraudulently 
represented it suitable for that purpose, the fact that it proved 
unfit for such use does not make the defendants liable. 

Answer. — This point is answered affirmatively, provided the 
article sold was the same in kind as that mentioned in bill of sale. 

5th. — That to sustain the present action, it is necessary for 
the plaintiff to satisfy the jury that the defendants made false 
reperesentations to the plaintiff, knowing them to be false. 

Answer. — This point is answered affirmatively, if the jury 
believe that the article delivered was the same in kind as the 
article sold ; if not the same in kind, proof of false representa- 
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tions, knowing them to be false, is not necessary. The proper 
inquiry for the jury is, 1st : Was the article sold "lard grease ?" 
if not, it does not correspond in specie with the article described 
in the bill of sale. 2nd : If the article delivered was not " lard 
grease," what damages have been sustained by the plaintiff. 

To these answers of the court, the defendant's counsel ex- 
cepted. 

It was assigned for error : 

1st. — The court erred in answering the first, second, fourth 
and fifth points submitted by defendants' counsel. 

2nd. — The court erred in charging the jury that the proper 
inquiry, was " 1st : Was the article sold laid grease ? If not, it 
does not correspond in specie with the article described in the 
bill of sale. 2nd : If the article delivered was not lard grease, 
what damages have been sustained by the plaintiff." 

Shinn, for plaintiff in error. — The narr filed was for a tort 
— ^the count added was in assumpsit, and introduced a new 
cause of action. The plea was not guilty ; and on that plea the 
trial proceeded and a general verdict was rendered. 

The gist of the plaintiff's complaint is, that the defendants 
deceived the plaintiff. Now there can be no deceit in the sale 
of a chattel without a scienter: 4 'Harris 200, *Staines v. Shore; 
5 Barn. & Ad. 797; 27 E. C. L. 194 ; 2 Man & G. 475, 40 E. C. 
L. 470. The proof of falsehood without fraud is not sufficient. 
8 Taunt. 637, 4 E. C. L. 234 ; 2 Harris 142, Bokee v. Walk er. 

That the purchaser inspected the article and bought it for 
lard grease, without reference to the bill of sale afterwards fur- 
nished, were circumstances not adverted to by the court. 

But if this action were an action on the contract, the doctrine 
of implied waranty was laid down too broadly by the court. 
With regard to wares sold, the vendor is not bound to answer 
for defects unless he expressly warranted them to be sound and 
good or there had been a fraudulent representation, an affirma- 
tion of a quality known to the vendor to be false : *7 Serg. & 
Rawle 482, Jackson v. Witherill ; *3. Rawle 168, Jennings v. 
Gratz ; *10 Barr 324, Fraley v. Bispham ; *9 Watts 55, Mc- 
Farland v. Newman. 

Jones and McCandless for defendant in error. — The added 
count is good as a count in assumpsit. A misjoinder is not a 
ground of error. This, however, was an action on a warranty. 
Considered with respect to the added count alone, the charge 
of the court was correct, for if the defendants professed to sell 
lard grease, and delivered what was not so, the plaintiff has 
sustained injury. A scienter is necessary in an action of deceit, 
but not in an action on a warranty. 
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The plaintiff below did not buy on inspection. He examined 
several barrels of grease which were good, and the article about 
which this suit was brought was not lard grease. The jury- 
were satisfied that the plaintiff never saw the article till after 
its delivery. 

But the cases cited on the part of the plaintiffs in error 
establish that only the quality of the thing sold, even after ex- 
amination by the buyer is at his risk, but not the specie : *10 
Barr. 324, Fraley v. Bispham ; *3 Rawle 23. In this case 
there was an invoice in which the article was represented as 
lard grease, and the court properly instructed the jury that their 
proper inquiry was, whether the Eirticle delivered was lard grease 
or not. 

The opinion of the court was delivered October 11, by 

Lowrie, J. — It is not easy to describe this case in a few 
words, because of some uncommon features which it presents. 
We have an idea of its character when we learn that Baillie 
bought of Carson & McKnight forty-six barrels of lard grease,, 
and, being disappointed in his expectations, he sued Carson & 
McKnight for damages for the deceit practiced on him, and for 
not delivering the article bargained for. 

We are not called upon to criticise the very peculiar and 
anomalous declaration filed in the cause, as it will not require 
much attention to the rules of pleading to cure its imperfections 
before another trial. Certainly the principal declaration claims 
ex delicto, and the count added on the trial ex contractu, and 
this misjoinder would have been sufficient cause of reversal if 
the attention of the court below had been properly called to it 
by a specific objection or by a demurrer. 

The principal question is on the merits of the cause. There 
was evidence that the buyer examined the article called lard 
grease, before he bought it ; that an inspection of the whole 
lot was offered to him, and that after examining four or five- 
barrels in the usual way he declared himself satisfied, and 
received a bill of sale, in which the article was called lard 
grease. On the other hand, there was evidence that a large 
part of the article delivered was of a very inferior quality, some 
of it not being lard grease, but a mixture of grease and potash. 
On such evidence the learned judge charged the jury that their 
proper inquiry was, whether or not the article delivered was 
lard grease, and if not, then it did not correspond in specie with 
the article described in the bill of sale, and the plaintiff was 
entitled to recover. It vrill be observed that this instruction 
excludes all question of fraud, sets aside the evidence that the 
bargain was made on a view of the article, assumes that the 
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bill of sale is the only evidence of the contract, and that the 
name lard grease given therein amounts to a warranty of the 
character of the article. 

Our decisions (*Borrekins v. Bevan, 3 Rawle 28 ; *Jennings 
V. Gratz, 3 Rawle 168 ; *Fraley v. Bispham, 10 State Rep. 320,) 
declare that on a sale of goods by sample, or by a description 
in a bill of parcels, there is an implied warranty that the article 
corresponds in kind with the sample in the one case, and with 
the bill of parcels in the other. But notvrithstanding some un- 
guarded observations to be found in the books, it certainly was 
never intended to be decided, that in a case of sale by sample 
or an inspection of the article itself, a warranty may be implied 
from the bill of parcels. This would be equivalent to declaring 
the bill to be the only evidence of the contract, a proposition 
that was never thought of; and all the cases on implied war- 
ranty show that no such decision was ever intended: 

When a sale is by sample, then the sample, and not the name 
given in the bill of sale, is the standard by which the article is 
to be tested, because the purchase is made on the faith of the 
correspondence between the sample and the goods sold. 
Where goods are sold on inspection there is no standard but 
identity, and no warranty implied other than that the identical 
goods sold, and no others, shall be delivered. The name given to 
them in the bill is then immaterial, because faith was placed, 
not in the name, but in the quality and kind discovered on in- 
spection. If there be fraudulent concealment or misrepresenta- 
tion, the case is altered, and for this the party has his remedy 
on other principles. In this case there was no pretence of a 
sale by sample, and there was no evidence tending to show a 
want of correspondence between a sample and the goods de- 
hvered. We do not see how it was possible for the plaintiff to 
recover on the ground that he did not get the very article that 
he bought, for there was no evidence to sustain such a position. 
We do not see how he could recover on the ground of deceit, 
for we discover no evidence of fraudulent concealment or mis- 
representation. And he cannot recover on the footing of the 
name given in the bill of sale, while it appears evident that he 
bought on the faith of his own inspection, and not on faith in 
the name by which the article was called. It would be rather 
a bold presumption to suppose that a lard oil manufacturer 
would not know the article of lard grease, on inspection, better 
than a grocer or commission merchant, or that an article so 
various in its quality should be purchased by its name, when 
an inspection was had or might have been. 

Judgment reversed, and venire de novo awarded. 

16 
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Kuntzman v. Weaver. 

1. In an action on the warranty of the soundness of a horse, though the 
witnesses on part of the plaintiff cannot speak zvitA certainty as to the identity of 
the horse, their testimony is admissible and is for the consideration of the jury. 

2. The testimony of witnesses who saw the horse about the time of the sale, 
and especially whilst it was in the possession of the vendee, is admissible on the 
part of the defendant, the seller, to show that the horse was not unsound when 
sold. Their opportunity and capacity to form correct opinions was for the con- 
sideration of the jury. 

3. If the horse was warranted to be sound when sold, and was otherwise, 
the vendee is entitled to recover back the price paid, with interest from the time 
the horse was returned. 

Error to the Common Pleas of Lehigh County. 

This was an action brought before a justice of the peace by 
Weaver v. Kuntzman, on an alleged warranty of a gray horse 
which had been sold by Huntzman to Weaver for $90, and paid 
for by Weaver. On the part of the plaintiff it was alleged that 
the defendant warranted the horse to be sound, whereas he was 
spavined and unsound. The horse was left at the farm of the 
defendant, who sent him back, and after some months he was 
sold as a stray. 

On the trial the plaintiff proved by Diley that he saw the 
horse in Weaver's possession, and that he, the witness, rode 
him and thought he had the bone spavin. To this testimony 
the defendant's counsel excepted. 

Another witness testified that after the sale to Weaver, 
Kuntzman said he had warranted the horse " sohd and sound 
in his hands." 

Another stated that Kuntzman said he would warrant the 
horse solid and sound, ''so far as he knew." He said "the horse 
had no failings, so far as he knew.'''' " I don't know that he war- 
ranted him to be without failings." A. L Seagreaves was also 
examined, and said that Weaver brought a gray horse to him ; 
that he examined him, and he observed a spavin lump on his 
leg ; that the affection might have existed for several months 
without being discovered till the horse became lame. He said 
that when he saw him he was lame ; aTld that he would not 
have given $40 or $50 for him. He said he saw him since, and 
the enlargement and lameness had disappeared. He said he 
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could not say it was the same horse which was bought from 
Kuntzman. 

The testimony was excepted to on the part of the defendant. 

Another witness testified that Kuntzman said that he would 
warrant the horse solid and sound, so Jar as he knew ; that he 
said the " horse had no failings, so far as he knew." 

Other testimony was given on the part of the plaintiff. 

On the part of the defendant, it was testified that the horse 
was not lame whilst Kuntzman had him ; that he had a lump 
on his hind leg, but that it was not spavin. 

The defendant's counsel offered to prove that the horse was 
worth $90 when Weaver bought him. 

It was alleged that this was overruled. The judge said he 
had no note of the offer and exception, but if agreed to by 
counsel, he would seal the bill. It was sealed. This was the 
third bill. 

It was alleged that it was further offered to prove that the 
horse was not spavined two months after the sale to Weaver, 
and while in his stable. The judge made the same statements 
as with respect to the third bill. 

Also offered to prove that the horse never went lame since he 
was returned by'Weaver. Overruled. Fifth bill. 

Also offered to prove that the horse was worth more after he 
was returned than Weaver paid for him. Overruled. Sixth 
biU. 

It was offered to prove that the horse was not lame when 
he was returned, and had no spavin. Overruled. Seventh 
and eighth bills. 

Also offered to prove the price paid for the horse at public 
sale when sold as a stray. Objected to and overruled and 
exception taken. Ninth bill. 

The judge charged that the plaintiff could not recover unless 
there was a warranty of the soundness of the horse. Also, 
that " if, as it seemed from the testimony to have been, it was 
a warranty of soundness, as far as Kuntzman knew, then the 
vendee must show that Kuntzman knew at the time of the sale 
that the horse was unsound." Also that if he had warranted 
the horse, knowing him to be unsound, the vendee, if he had 
paid for the animal, might return it and recover the price paid, 
with interest from the time of the return. 

He charged that the evidence of Seagreaves was of no conse- 
quence unless the horse was the one sold by the defendant. 

Verdict was rendered for the plaintiff for $95.70. 

Error was assigned to the admission of the evidence of Diley 
and Seagreaves, and in overruling the evidence as stated in the 
other bills of exception, and to the charge that supposing 



236 Warranty on the Sale of Personal Property. 

Kuntzman v. Weaver. 

Kuntzman to have warranted ttie animal, the vendee, if he had 
paid for it, might return it and recover the price paid with interest 
from the time of the return. 

Reese and Porter, for plaintiff in error. 

Bridges and King, for defendant. 

The opinion of the court was delivered, April 4, by 

Woodward, J. — ^In rejecting the evidence in the defendant's 
4th, 5th, 7th and 8th bills of exception, we think the court 
were clearly in error. 

This was an action on the warranty of the soundness of a 
horse. The breach of the warranty consisted in an alleged 
spavin. The plaintiff alleged a spavin, and the defendant de- 
nied it. The testimony of witnesses who saw the horse about 
the time of the sale, and especially whilst in Weaver's possess- 
ion, was competent to go to the jury on that question. The 
defendant offered to prove by these witnesses that the horse 
was not spavined and did not go lame. Their opportunities 
and capacities to form correct opinions, and the consequent 
value of their testimony, were for the jury to estimate ; but it 
is difficult to conceive how any evidence could be more perti- 
nent to the issue. 

We see no other errors in this record ; but for these the 
judgment is reversed, and a venire de novo is awarded. 



SUPREME COURT OF PENNSYLVANIA, 1861. 

5 WRIGHT 319. 



Rockafellow v. Baker. 

Rescission in Equity of Contracts for False or Fraudulent 
Representations. 

1. An executory contract in which there has been a total failure of considera- 
^tion will not be enforced either at law or in equity; but when the contract is 

executed, a court of equity will not interpose to rescind it except for fraud or 
palpable mistake. 

2. But where the buyer of an article, which he finds in market, has a full 
opportunity to examine it, and the means of information relative to facts and cir- 
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cumstances affecting the value of the commodity are equally accessible to buyer 
and seller, there being no warranty and no concealment by the seller of facts 
which he was bound to communicate, a mere false assertion of value is not a fraud 
or mistake in the legal sense of those terms. 

3. B. having invented and obtained a patent for an "improved bedstead fasten- 
ing," made an assignment of it to R for two States, in consideration of- which R. 
conveyed to him two town lots ; failing to sell the patent, R. tendered a recon- 
veyance of the patent and demanded his lots, and upon B.'s refusal to accept or 
reconvey, filed a bill in equity for the cancellation of his deed for the lots and 
proved B.'s declarations as to the value of his invention as made to others, but not 
as made to him ; also that B. did not use it on beds made by himself in his busi- 
ness as cabinet maker ; also alleging that he, R., had been deceived by false rep- 
resentations contained in the specifications and patent. The court below dismissed 
the bill. 

JleM, that as B.'s commendations of the invention were not used to deceive the 
purchaser, and as they were notsuch, whether expressed or implied from the patent 
and specifications, as would entrap a reasonably prudent man into the purchase of 
a worthless article, there were no grounds for the interference of a court of equity, 
and that there was no error in the decree of the court below. 

Certiorari to the Common Pleas of Crawford County. 

This was an appeal by John Rockafellow from the decree of 
the court below, dismissing a bill in equity which had been 
filed by him gainst George W. Baker, praying for an injunction 
io restrain the respondent from selling, assigning or transferring 
two lots of ground in the borough of Cochranton, which had 
been conveyed to him by complainant, in consideration of the 
transfer of a patent right for an " improved bedstead fastening," 
for the States of New York and Michigan ; which complainant 
averred was not an improvement, as had been falsely and 
fraudulently represented with intention to cheat the complain- 
ant. An examiner was appointed, by whom the testimony 
was reported, and the case heard in court below upon the bill, 
answer, replication, testimony, and report of the examiner. 

The court (Brown, P. J.,) on argument, refused the relief 
prayed for, and directed the bill to be dismissed at the costs of 
the complainant. Whereupon this appeal was taken. 

The material facts of the case are fully stated in the opinion 
of this court. 

The case was argued in this court at great length by S. New- 
ton Pettis, solicitor for appellant, and by G. Church, for the 
appellee. 

The opinion of the court was delivered, January 27th, 1862, by 

Woodward, J. — Balier, a cabinet maker, having invented and 

obtained a patent for an " improved bedstead fastening," sold 
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to Rockafellow, the plaintiff, an assignment of the patent for the 
States of New York and Michigan ; in consideration whereof, 
Rockafellow conveyed by deed to said Baker, in fee, two lots in 
the borough of Gochranton, Crawford county. After making 
unsuccessful efforts to dispose of his patent within the territory 
of the two States named, Rockafellow tendered a reconveyance 
of it to Baker, and demanded back his lots. Baker refused to 
accept return of the patent right, or to reconvey the lots, and 
thereupon Rockafellow filed this bill in equity, praying that his 
deed to Baker may be cancelled and the lots restored to him. 

The grounds on which the bill is founded are the fraudulent 
representations of Baker ; but the testimony failed to show 
that he made any false representations to Rockafellow which 
induced the purchase. He declared to the hands in his shop 
and to others that he believed the bedstead fastening " a good 
thing " — " a first-rate thing, as he believed," and a " valuable 
improvement ;" but there was no evidence that he ever ex- 
pressed such opinions to Rockafellow. It is insisted, however, 
that the plaintiff was deceived by the false representations con- 
tained in the specification and patent. In the first of these 
documents Baker claimed to have invented a new and " im- 
proved bedstead fastening," and in the patent it is recited that 
he had invented " a new and useful improved bedstead fasten- 
ing." The plaintiff alleged that it was neither a new nor use- 
eful improvement, and it was shown that Baker did not use it 
himself in building bedsteads, and that it was not a useful im- 
provement. 

No doubt the thing was worthless. No doubt the plain- 
tiff parted with his property most foolishly. If the suit were 
upon an executory contract, we would not enforce it. The 
total failure of consideration would be a sufficient reason, and 
such ruling would be according to the doctrine of *Bellas v. 
Hays, 6 Serg. & R. 427 ; Geiger v. Cook, 3 W. & S. 266, and 
numerous other cases cited in the argument. But the contract 
is not executory. It has been fully executed by the parties. 
They ask no aid of equity to enforce it. Our interposition is 
invoked, not to carry out and accomplish what the parties have 
begun, but to undo what the parties have accomplished. 

How narrow the grounds are upon which a court of equity 
will interpose for such purpose, and how cautious and reluc- 
tant its steps will be in that direction, were fully shovra in 
Graham v. Pancoast, 6 Casey 97 ; and Nace v. Boyer, ib. 109. 

Nothing but fraud or palpable mistake is ground for rescind- 
ing an executed contract. But there is neither fraud nor mis- 
take in the legal sense of these terms, when a buyer of an 
article which he finds in market has a full opportunity to ex- 
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amine it, and when the means of information relative to 
facts and circumstances affecting the value of the commodity 
are equally accessible to both parties. 

There is no confidence between buyer and seller unless a 
warranty be demanded and given. They deal at arms' length. 
They use not each other's eyes, but each his own. The seller 
is allowed to express freely his opinions of the value of his 
wares — the buyer is at equal liberty to answer that it is naught. 
If there be an intentional concealment or suppression by either 
party of material facts which he is bound to communicate to 
the other, there is fraud ; but neither party is bound to com- 
municate that which is equally accessible to both. The state 
of the markets, the present and prospective value of a particu- 
lar commodity, are among the things which are alike open to 
both buyer and seller, and neither is bound to instruct the 
other: *Myer v. Drake, 10 Watts 110. A mere false assertion 
of value, when no warranty is intended, is no ground of relief 
to a purchaser, because the assertion is matter of opinion 
which does not necessarily imply knowledge, and in which 
men may differ. Every person reposes at his peril in the 
opinion of others, when he has equal opportunities to form and 
exercise his own judgment. Simplex commendatio non obligat : 
2 Kent's Com. 633. 

Baker's commendations of his invention, whether expressed 
to his neighbors or implied from the terms of his application 
and patent, were not such as to entrap a reasonably prudent 
man into the purchase of a worthless article, nor were they 
employed with intent to deceive the plaintiff. He bought with 
his eyes wide open, and upon his own judgment, and he paid 
voluntarily for what he bought. It is no part of the duty of a 
court of equity to relieve a purchaser from a foolish bargain 
after it has been fairly consummated. 
The decree is affirmed. 
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SUPREME COURT OF PENNSYLVANIA, LANCASTER, 
SATURDAY, MAY 27, 1815. 

IN ERROR. I S. & R. 477. 



Steigleman v. Jeffries. 

In an action for the price of articles sold, the defendant may give in evidence, 
by vfay of defalcation, a v^arranty of the articles and breach thereof, without re- 
turning the articles or giving notice to the plaintiff to take them away. 

When the cause of action which the defendant wishes to set off, arises from 
the same transaction as that on which the plaintiff founds his action, it seems he 
may have them both decided by the same jury. 

Error to the Common Pleas of Dauphin County. 

This was an action on a promissory note given by Steigle- 
man, the defendant below, to Jeffries, the plaintiff, for the price 
of a quantity of burr stones sold by the plaintiff to the 
defendant. The defendant pleaded non assumpsit, with leave to 
give the special matter in evidence. On the trial he gave 
evidence tending to prove a warranty by the plaintiff that the 
stones were of good quality, and that the warranty had been 
broken. The President of the Court of Common Pleas gave 
in charge to the jury, that, although there was a warranty, yet 
the defendant could not avail nimself of it in this action unless 
he had returned the stones or given notice to the plaintiff to 
take them away. To this charge the defendant excepted, and 
whether it was right was the single point to be decided. 

Fisher and Duncan, for the plaintiff in error, contended that 
the charge of the court was erroneous. It is fully settled that 
a party may maintain an action on a warranty of this kind, 
vnthout a return of the property, unless there is an agreement to 
return it in a certain time: 2 Comyns on Cont. 263, 264, 265, 277, 
279, 282. Some articles are too ponderous to be returned ; in 
others, such as burr stones, defects cannot be known till they 
are used. If, then, an action hes in such case, the purchaser 
may avail himself of it by way of defalcation, or as an equitable 
defense when he is sued for the price. Wherever a cause of 
action arises to the defendant, out of the same contract on 
which the plaintiff sues, it is a case of defalcation. The action 
here arising to the defendant is ex contractu, not ex delicto, viz. : 
an action on the warranty. On a plea of payment, with leave, 
&c., in Pennsylvania the defendant may give in evidence any- 
thing for which he might have obtained relief in equity. They 
cited 1 Ves. 376 ; 2 P. Wms. 217 ; Murray v. Williamson, 3 
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Binn. 136 ; 2Saund. 101, note T ; 1 Binn. 588, note ; ISaund. 
318. 

Elder and Hopkins, contra. — Damages arising from a war- 
ranty are not the subject of defalcation, because they are 
uncertain ; they are in nature of a tort. It has been decided 
that unliquidated damt^es in covenant sounding in tort cannot 
be defalked in an action of debt on a bond : Kachlin v. Mulhal- 
lon, 2 Dallas 237. The vendor interrupted the vendee in the 
enjoyment of the land sold. The latter was not allowed to 
give this in evidence in an action for the purchase money : 
Sweitzer v. Garber, 1 Sm. Laws 52. They also cited Dunlap v. 
Spear, 3 Binn. 169 ; Hazard v. Vanamridge, 4 Binn. 289 ; 4 
Esp. Rep. 95 ; 7 Johns. 326 ; 2 Bl. Com. 455, note. 

Tilghman, G. J. — By the law as held in England, it seems to 
be well settled that the purchaser who has a warranty which 
is broken, may either avoid the contract by returning the arti- 
cle purchased, or suffer it to exist and seek redress by action 
on the warranty. But if he keeps the goods and is sued for 
the price agreed on, he cannot defend himself by force of the 
warranty. Neither can he make use of the warranty by way 
of set off, because a demand of that kind is not within the 
English statutes of set off. Our defalcation act is more exten- 
sive than the English, and permits the defendant on plea of 
payment to give in evidence any bond, bill, receipt, account, or 
bargain, by virtue of which he has a claim against the plaintiff. 
It has been held (1 Sm. L. 51, [notes] 2 Dall. 237, Kachlin v. 
Mulhallon), that the right of set off under this act does not em- 
brace a claim of unhquidated damages for any matter in the 
nature of a tort, because in such cases there is no standard by 
which the damages can be estimated : 1 Sm. L. 52, [notes] 
Sweitzer v. Garber. But in the present case the objection is not 
so strong ; the amount of damages, to be sure, ctmnot be re- 
duced to a certainty ; but the price agreed to be paid for the 
article purchased, is some rule to assist in making the estimate ; 
it is a boundary beyond which the damages cannot be reason- 
ably suffered to pass. Where the cause of action which the 
defendant wishes to set off, arises from the same transaction 
on which the plaintiff founds his action, there is great conveni- 
ence in having both decided by the same jury. It saves ex- 
pense, avoids multiplicity of suits, and can do no injury to the 
plaintiff; because, having received notice by the defendant's 
plea, he may defend himself with as much advantage in that 
form as if he answered to an action brought on the warranty. 
Considering, then, that the case falls within the words of our 
defalcation act, which has been extended by a very liberal con- 
struction in practice, I am of opinion that the defendant might 
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have taken advantage of the warranty without returning the 
stones, or giving notice to the plaintiff to remove them. The 
judgment must, therefore, be reversed, and a venire facias de 
novo awarded. 

Yeates, J. — In England this defense could not be set up in a 
court of law. In the light of a set off it would not be received, 
because the damages intended to be defalked would be con- 
sidered as unliquidated. The buyer would be left to his action 
on the warranty. In Pennsylvania it has been often remarked 
that our defalcation act is much more comprehensive than the 
British statutes of set off. The defendant may plead payment 
of all or part of the debt or sum demanded, and give any bond, 
bill, receipt, account, or bargain in evidence. Our 39th rule of 
practice contains such provisions as prevent all surprise. I 
still, however, adhere to the opinion which I delivered at nisi 
prius, in Kachlin et al. v. Mulhallon, 2 Dall. 237, that unliquida- 
ted damages in covenant sounding merely in tort cannot be 
defalked under our system of judicial proceedings. In such 
cases individual feelings determine the quantum of compensa- 
tion without any known standard. That objection does not 
occur here. If the burr stones were of so bad a quality as to 
be wholly useless in the hands of the vendee, it would ope- 
rate against a recovery of any part of the sum agreed upon. If 
they were of so inferior a grade as that the mill stones would 
not sell for above two-thirds or one-half of the sum which 
good mill stones would command at a fair market, the sum re- 
covered would naturally be in the same proportion, so that 
there would be some rule of estimating the injury sustained. 
I concur with the chief justice in Murray v. Williamson, 3 
Binn. 137, that I would gladly embrace every principle which 
prevents multiplication or circuity of action. The alleged de- 
fense here springs out of the transaction which gave birth to 
the promissory note. The plaintiff in error complains of a 
breach of contract, for which he might maintain assumpsit. It 
is not such a tort as would die with the person. I take it, that 
the laAV is laid down too broadly in the charge of the court. 
Circumstances might be laid before the jury fully accounting 
for not returning the stones to the seller, or giving him notice 
to take them away at his own expense, and the prejudice 
which might otherwise arise against the cause of the buyer 
might thus be in a great measure done away. How far the 
buyer has recognized the justice and fairness of the sale by his 
conduct, was a matter of fact to be determined by the jury. I 
am of opinion that the judgment be reversed, and a venire 
facias de novo be awarded. 

Brackenbridge, Justice, concurred. 

Judgment reversed, and a venire facias d^ novo awarded. 
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6 HARRIS 130. 



Falconer v. Smith. 

1. In an action on a simple contract, where the general issue is pleaded, the 
plaintiff is bound to prove his whole case, and the defendant is entitled, without 
special notice, to give evidence of anything which shows that, ex equo et bono, the 
plaintiff ought not to recover. 

2. In an action on several promissory notes given for the purchase of machinery 
for a woolen factory, it was competent for the defendant to prove that when the 
agreement was made the plaintiff warranted the machinery to be of a certain 
quality and that the warranty had failed ; and this although the warranty was 
made several months before the notes were given, it being all considered as one 
transaction. 

3. The degree of polish of the machinery, unless it were a material substantial 
defect, and not a mere matter of fancy, would not alone entitle the defendant 
to a deduction from the amount of the notes, except the polish was contemplated 
by the parties at the time of the original contract, or when the notes forming a 
part of its consideration were subsequently given. 

Error to the Common Pleas of Warren County. 

This was an action of assumpsit, brought by Benj. F. Smith 
against Patrick Falconer, to recover the amount due upon 
three promissory notes for $500 each, made by Falconer, July 
26, 1848, and payable to Smith or order. The notes were 
given for machinery for a woolen factory piu-chased by Falconer 
from Smith. The pleas were nan assumpsit, payment, failure of 
consideration, with leave, &c. 

On the trial of this cause, December 5, 1850, the plaintiff, in 
support of the issue on his part, offered in evidence the prom- 
issory note signed by Falconer, dated July 26, 1848, for $500, 
payable with interest on July 1, 1849, to the said Smith, or his 
order, and endorsed in blank by said Smith. To which evi- 
dence the defendant objected because of the endorsement. The 
court overruled the objection, received the evidence, and the 
defendant excepted. 

On the further trial of this cause, the defendant proposed to 
prove that at the time of the contract for the purchase of the 
machinery, which formed the consideration of the notes, and 
prior to the giving of the notes, the plaintiff warranted the same 
to be of a certain character and quality. To such evidence the 
plaintiff objected, because no notice of such special matter of 
defense had been given by the defendant, although notified to 
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do SO according to the rule of court. The court overruled the 
evidence and said : It appears by inspection of the record that 
the defendant's plea is " non assumpsit, payment, failure, and 
want of consideration ;" and that on the 13th of November 
last, the plaintiff notified him that notice of special matter, under 
the 82d and 83d rule of this court, was required, which the 
defendant omitted to give ; hence he cannot be permitted to 
give any special defense that could not be made under our 
practice under the general issue of non assumpsit. It is a rule 
in pleading, that matter of evidence of the character of a con- 
fession and avoidance must be pleaded specially. The question 
then arises, can defendant under the general issue, give in evi- 
dence a distinct and separate bargain, and made at a different 
time between the parties, by way of defense. It is believed he 
cannot. He may give a failure or want of consideration, be- 
cause that is good under the issue of non assumpsit, for if there 
was no consideration, there was not in law any assumption. 
But a distinct contract of warranty made at another time than 
that of the one sued upon, to constitute a defense, must be 
pleaded. 

Church, J., inter alia, charged that the polish of the ma- 
chinery, unless a material, substantial defect, something more 
than a mere matter of fancy, would not alone entitle the de- 
fendant to a deduction, except the polish was contemplated by 
the parties at the time of the original contract, at the time of 
purchasing and giving the notes, and so forming a part of the 
consideration thereof ; in that event it would be otherwise. 

Verdict was rendered for the plaintiff. 

Error was assigned to the admission of the note. 

2d. — The court erred in rejecting the evidence mentioned in 
the second bill of exceptions : Chitty's Pleadings 510, 513 ; 4 
S. & R. 249, Heck v. Shener ; 5 Ser. & R. 394, Kennedy v. Fer- 
ris, et al. ; 10 Barr 43, Gaw v. Walcott. 

3d. — The court erred in charging the jury that the polish of 
the machinery, unless a material, substantial defect, something 
more than a mere matter of fancy, would not alone entitle the 
defendant to a deduction from the amount of the notes, »&c. 

Schofield, for plaintiff in error. 

Brown, for defendant in error. — The warranty proposed was 
an independent contract, made about nine months previous to 
giving the notes. That it was not admissible under the plea of 
non assumpsit : 2 Greenleaf 's Evi., s. 135. Where the debt is 
admitted, and matters in discharge, such as tender, set off, and 
the like are relied on, they must be specially pleaded. In *1 
Serg. & Rawle 477, Steigleman v. Jeffries, it was held in an 
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action for the price of a quantity of burr mill stones, that evi- 
dence tending to prove a warranty was not receivable under the 
general issue under our defalcation act: 3 Serg. & R. 388 ; 12 
Serg. & R. 275 ; 4 Yeates 366. The evidence offered was the 
subject of set off, which could have been given under the plea 
of payment with leave, or perhaps of payment alone. But no- 
tice should have been given : 5 W. & Ser. 103 ; 5 S. & R. 404 ; 
10 Barr 43. 

The opinion of the court was delivered, October 22, by 

Bell, J. — The question here presented falls clearly within the 
rule ascertained by Heck v. Shener, 4 Serg. & R. 249 ; Gaw v. 
Wolcott, 10 Barr 43, and the determinations upon which those 
cases rest. It is, that in an action founded on a simple contract, 
the plea of non assumpsit puts the plaintiff upon proving his 
whole case, and entitles the defendant, without prior special 
notice, to give evidence of anything which shows, ex equo et bono, 
the plaintiff ought not to recover. This is emphatically true of 
matters of defense springing from or immediately connected 
with the transaction sued on, and impeaching the consideration 
of the contract averred by the plaintiff. As he is bound to 
show everything was fair and honest on his part, his antagonist 
may rebut the allegation by proving he failed in some point of 
duty or obligation connected with his undertaking. The usual 
illustration given of this rule is drawn from the implied promise 
which the law ascribes to all who, for a valuable consideration, 
assume the discharge of some professional duty, that it shall 
be properly and fully performed, and of which Heck v. Shener 
and Gaw v. Wolcott are instances. If, said Chief Justice 
Tilghman, in the former of these cases, a physician sues me for 
his services, I may give evidence that he has treated me un- 
skillfully ; or if a carpenter bring suit for work done for me, I 
may show it was badly done. In the latter case is mentioned 
Sisson V. Williard, 25 Wind. 373, which rests on the same 
principle, and is referred to E^ain only because its general fea- 
tures bear a close resemblance to the case before us. It was 
assumpsit to recover the price of altering a water into a steam 
mill, and, under the general issue, the defendant was permitted 
to prove the steam engine was worthless, without previous 
notice. The court said that in an action on a contract, where 
the' plaintiff is bound to show performance on his part, the 
defendant may, under the general plea, prove non-compliance 
by the plaintiff without special notice ; for that which the 
plaintiff must prove the defendant may disprove. Nor can it 
make the slightest difference that the undertaking of the former 
is not by implication, but express, as in this instance. It is 
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true that under our more recent decisions, unliquidated dam^es 
for a breach of warranty may be averred as matter of set off, 
and then a special plea or notice would be necessary, but as 
was justly observed in Sadler v. Slobaugh, 3 Serg. & R. 388, a 
breach of warranty may, at the option of the defendant, be 
either reserved as the foundation of a separate action, or set up 
as a defense going to the consideration of the assumpsit sued 
on. And this is also the doctrine of Shaw v. Badger, 12 S. & R. 
275, where a violation of part of an express contract of sale, 
originating in non-delivery of a portion of the things purchased, 
was set up as a defense to an action brought for the residue of the 
articles sold ; and the doctrine of Heck v. Shener, that when the 
breach of faith complained of by the defendant, is parcel of the 
plaintiffs ground of action, andtouches its consideration, itis, in 
Pennsylvania, a defense pro tanto to avoid circuity of action. 
Indeed, this seems to be admitted by the observation of the court 
below, that a defendant " may set up a failure or want of consid- 
eration, because that is good under the issue of non assumpsit, for if 
there was no consideration, there was not, in law, any 
assumpsit." But it was thought the defense was not entitled 
to be so considered under the notion that it springs from " a 
distinct contract of warranty made at another time than that 
sued on.' ' Literally, it is true the notes in suit were executed 
at a time subsequent to the warranty the defendant offered to 
prove. But in fact the contract was a unit, agreed upon at the 
same moment, and though, for the convenience of the parties, 
the actual execution of the promissory notes was deferred, 
they were but the offspring of the original agreement, deriving 
their sole efficacy from that agreement as between the original 
parties. This suit, founded upon them, is consequently open 
to precisely the same defense as though it were brought on the 
oral contract. The result is, the rejected evidence ought to 
have been admitted, as furnishing an answer to the plaintiff's 
claim, either in whole or part ; for, as we have seen, it was, in 
the language of the rule of court to which we have been 
referred, " strictly evidence admissible on a general issue 
plea." 

The error first assigned was properly abandoned ; and we 
do not perceive any mistake in that portion of the charge 
quoted in the third assignment. 

But for the improper rejection of the offered testimony, 
resulting from the erroneous estimate of its value, had it beea 
received, the judgment must be reversed. 

Judgment reversed, and a venire de novo awarded. 
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10 CASEY 236. 



Eagan v. Call. 

Mere inadequacy of consideration, without warranty or fraud, is no defense to 
the payment of a bill or note given for the purchase money of goods. 

The unsoundness of the article sold amounts neither to want or failure of con- 
sideration. In the absence of warranty, the soundness or unsoundness of the 
subject-matter of the sale has nothing to do with the consideration. 

In the absence of an agreement by the seller, the purchaser takes at his own 
risk as to quality. The vendor of a chattel warrants the title, and, in some cases, 
the species, but nothing more. 

Error to the Common Pleas of Greene County. 

This was an action of assumpsit, originally commenced before 
a justice of the peace by Thomas Eagan v. James Call and 
George Grant (who was not served with process), on a single 
bill for $67, dated the 15th April, 1856, and payable six months 
after date. The case came into common pleas by appeal. 

The single bill, it was admitted, was given by George Grant, 
for the price of a mare purchased by him from the plaintiff. 
James Call, the defendant, was the surety. 

On the trial the defendant gave evidence that the mare was 
unsound at the time of sale ; and the court below (GOmore, P. 
J.,) instructed the jury that to make out a defense against the 
payment of the note it was not necessary to establish the fact 
that Eagan knew the mare was unsound. That, if unsound- 
ness was made out, then the consideration of the note had 
failed, and on this equitable ground the defendant would be re- 
leased from the payment of it. 

To this charge the plaintiff excepted; and a verdict and 
judgment having been rendered for the defendant, the plaintiff 
removed the cause to this court, and here assigned the same 
for error. 

Sayers and Gapen, for the plaintiff in error. — It is elementary 
law that the maxim of caveat emptor applies to a sale of personal 
property, so far as regards the quality or goodness of the 
article sold : 2 Kent. Com. 478-9 ; *Jackson v. Wetherill, 7 S. & 
R. 482-3 ; Kimmel v. Lichty, 3 Yeates 262 ; Chitty on Con- 
tracts, 223. 

Lindsey and Buchanan, for defendant in error, cited 2 Kent. 
Com. 570, 600, 604 ; Johnson v. Titus, 2 Hill 606 ; Barnard v. 
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Yates, 2 N. & M. 142 ; Melancon v. Robeehaux, 17 La. 101 ; 
Steinhauer v. Witman, 1 S. & R. 442 ; Miles v. Stephens, 3 
Barr 37 ; Story's Eq. sec. 140, &c. 

The opinion of the court was delivered by 

Strong, J. — The plaintiff sued upon a bill single given to 
secure the price of a mare sold by him to the defendants. 
Among other pleas " a v^ant of consideration " for the bill was 
set up, and an attempt was made to. establish it, by proof that the 
mare was unsound at the time of sale. It was in reference to 
this defense that the learned judge of the court of common 
pleas instructed the jury that " to make a defense against the 
payment of the note, it was not necessary to establish the fact 
that Eagan (the plaintiff) knew the mare was unsound. If un- 
soundness is made out, then the consideration of the note has 
failed, and on this equitable ground the defendant will be re- 
leased from the payment of it." The instruction thus given is 
assigned for error. It is to be observed, that it does not put 
the defense upon the ground of fraud in the contract, nor of 
express warranty by the vendor, but exclusively upon the bad 
quality of the thing sold. Now, that the unsoundness of the 
article sold amounts neither to want or failure of consideration, 
is easily demonstrable. Want of consideration can only be 
where the promisee parts with nothing in exchange for the 
promise. The consideration fails when the promissor does 
not get that which the promisee agreed to give, as a motive for 
the promise. But in the absence of warranty, the soundness 
^ or unsoundness of the subject-matter of the sale has nothing 
to do vrith the consideration. There is no relation of confi- 
dence between the buyer and the seller. In the absence of an 
agreement by the seller, the purchaser takes it at his own risk 
as to the quality. The vendor of a chattel warrants the title, 
and in some cases, the species, but nothing more ; consequent- 
ly when the title passes, the vendee has all that, under con- 
tract of sale, the vendor engaged to give him, and, therefore, 
the entire consideration for his promise. There is then no 
failure. The rule of the civil law, that a sound price implies 
a warranty that the article sold is sound, is not a rule of the 
common law. I am not now speaking of cases of sale by 
sample, nor of cases in which the law is said to imply a war- 
ranty that the goods sold are the same in specie vsdth those 
mentioned in the contract of sale : *Borrekins v. Bevan, 3 
Rawle 37, is one of the latter ; though even these cases are, 
perhaps, rather adjudications of what shall be considered evi- 
dence of an express engagement, than extensions of the 
doctrine of implied warranty. There are also to be found 



Warramiy on the Sale of Personcd Property. 249 

Eagan v Call. 

decisions in which it has been held, that the law implies in the 
case of a sale of goods by a manufacturer, that they are of a 
merchantable qu^ity ; and other decisions ruling that, where 
goods are sold for a particular use, there is an imphed warranty 
that they are fit for that use. But it cannot be generally 
maintained that where the buyer has had an opportunity of 
examining the article, there is any engagement implied in the 
contract of sale that the seller warrants against latent defects 
unknown alike to himself and to the purchaser. Certainly, 
there is no such engagement in the sale of such an article as a 
horse. The civil law doctrine would produce endless embar- 
rassments if applied to the extended operations of modern 
trade. It always involves an inquiry into the question whether 
the price agreed to be paid was or was not a sound price, and, 
of course, leaves the measure of obligation of the contract to 
be determined by the jury. But if there be no such engage- 
ment by the vendor, then the buyer who has got an unsound 
or defective article cannot assert that he has failed to obtain all 
that for which he has contracted to pay. Mere inadequacy of 
consideration, without warranty or fraud, is no defense to the 
payment of a bill or note given for the purchase money of 
goods, and the unsoundness or defective quality of the article 
sold relates only to the adequacy of the consideration. 

There was error, therefore, in the instruction given to the 
jury by the court below. If the contract of sale was not 
fraudulent, if there was no deceit on the part of the plaintiff, to 
which knowledge by him of the defect was essential, and if 
there was no express warranty, the fact that the mare was un- 
sound constituted no defense to the action. 

It is unnecessary to notice the second and third assignments 
of error in detail ; what we have already said is sufficient to 
express our views of them. 

The judgment is reversed, and a venire de novo is awarded. 
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18 2 2. 
7 SERGEANT & RAWLE 480., 



Jackson v. Wetherill. 

An assertion by the vendor to the vendee at the time of selling a mare, that he 
is sure she is safe, and kind and gentle in harness, amounts merely to a represen- 
tation, and does not constitute a warranty or express promise that she is so. 

Error to the Court of Common Pleas of Philadelphia County. 

Opinion of the court below was as follows : 

The defendant sold the plaintiff a mare for $150 ; but after 
trial, alleging that she was not such a mare as he had contracted 
for, offered to return her, and demanded his money back. The 
defendant refused to receive her, or pay back the money. 
Whereupon the plaintiff sold her at the horse market for 
$72.38 and now sues for the difference. It is testified that 
before the plaintiff agreed to purchase the mare, the defendant 
told him repeatedly he was sure she was perfectly safe, kind and 
gentle in harness, and that the plaintiff being satisfied as to her 
safety, purchased her. The court are of opinion that no par- 
ticular form of words is required by law to constitute a war- 
ranty, and that the communication thus proved did amount to 
a warranty by the defendant that the mare was perfectly safe, 
kind and gentle in harness. 

Kittera, for the plaintiff in error, cited 1 Bacon's Abridgement 
80 ; 2 Selwyn nisi prins, 580, 585. 

Swift, contra. 

The opinion of the court was delivered by 

Duncan, J. — In this action — which on the state of the record 
and charge of the court must be considered as an assumpsit on 
the warranty of a mare, sold by Jackson to Wetherill, and not 
an action of deceit for a false representation of her qualities — 
the only question was, whether the evidence that before Weth- 
erill had agreed to purchase the mare, Jackson had told him 
repeatedly he was sure she was perfectly safe, kind and gentle 
in harness, and that Wetherill from this statement being satis- 
fied as to her safety, purchased her, amounted to a warranty. 
The Court of Common Pleas were of opinion that this commu- 
nication amounted to a warranty that the mare was perfectly 
safe, kind and gentle in harness. 

It seems a principle well settled by the common law, that 
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with regard to the goodness of wares purchased, the vendor is 
not bound to answer, unless he expressly warrant them to be 
sound and good, or there has been a fraudulent representation, 
an affirmation of a quality known to the vendor to be false. To 
constitute an express warranty, for there is none implied from 
the mere sale, no set form of words is required. The use of 
the word warrant, though it be the one generally used, is not 
so technical that it may not be supplied by other words. But 
the words used must be tantamount ; they must not be dubious 
or equivocal ; but it must appear from the whole evidence that 
the affirmant intended to warrant, and did not express a mere 
matter of judgment or opinion. From the time of *Chandelor 
V. Lopus, Gro. Jac. 4, to the present day, the doctrine has been 
that a bare affirmation of quality will not give a cause of action, 
unless the vendor knew it was not of the quality he represented 
it to be or had warranted it to be so. Jackson might have very 
truly said that he was sure she was perfectly gentle in harness, 
without any deceit. It was an expression, and a pretty strong 
one, I admit, of his judgment and opinion, and if the contrary 
were known to him would give a cause of action, very different 
from warranty, in which it would be incumbent on the defendant in 
error to prove his knowledge of its falsity, the scienter being the gist 
of the action ; whereas in the warranty the undertaking is. In 
Sexias & Sexias v. Woods, 2d Gaines 48, it was held that a 
description in a bill of parcels of the article as brazilletto wood 
did not amount to a warranty. An express promise that a 
thing shall be of a certain quality would be equivalent to war- 
ranty, and in that case it may be stated in the declaration as a 
warranty ; for no declaration could be supported that did not 
allege an express warranty or fraud. In *Holden v. Dakin, 4 
Johnson 421, where A. sold paint to B. for good Spanish brown 
and white lead. The paint proved to be bad and of no value ; 
it was held there was no warranty in this case, and to make it 
actionable, there must be either an express warranty or fraud. 
Peake, in his treatise on evidence, 2d vol. 223, lays down the 
proposition too broadly: that in general any representation 
made by the defendant at the time of the sale, of the state of 
the thing sold, will amount to a warranty at law. It is be- 
lieved there is no decision which would justify the position 
that a bare affirmation, without knowledge of the defects, or that 
the quality was different from what he affirmed it to be, would 
support an action : 1 Fonb. 120. Caveat emptor will apply 
with more force to the sale of a horse than any other article ; a 
horse being more the subject of speculative dealing than almost 
any chattel, and being more liable to secret maladies than any 
other animal, (which maladies are frequently not discernible 
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on inspection or mere trial,) it is usual to require from the seller 
a warranty of soundness as to latent defects. Dealers in horses 
do not lay themselves under much restriction in praise of their 
animals ; but you touch a tender point when you propose 
warranty. The words used, " I am sure she is safe, kind and 
gentle in harness," do not amount to an express promise or 
engagement that she was so, much less to a direct warranty. 
It is the case of a misrepresentation, and if made with the 
knowledge of its falsehood, would render the party liable in an 
action of deceit, but not in assumpsit on the warranty. 

The judgment is reversed, and a venire facias de novo awarded. 



9 WATTS 55. 



McFarland v. Newman. 

No implied warranty arises from an unfounded affirmation of soundness in the 
sale of a chattel ; but for a deceitful representation of it, the remedy is by an 
action ex delicto. 

A naked affirmation is not itself an express warranty; and though it may, in 
connection with other circumstances, be competent to show that the vendor had 
agreed to be responsible for the truth of it, yet the effect of oral words in consd- 
tuting an express warranty is determinable, not by the court, but by the jury. 

Error to the Common Pleas of Fayette County. 

Newman, the plaintiff below, brought an action of assumpsit 
V. McFarland on an alleged warranty of a horse passed to him 
as sound in all respects, but the colt distemper. It was proved 
that the horse had a defluxion from the nose at the time of the 
bargain ; that McFarland assured Newman it was no more than 
the ordinary distemper to which colts are subject ; and that it 
had been of only a few days' continuance ; whereas it was tes- 
tified that the horse had exhibited the same symptoms all the 
time McFarland had him, (a period of 10 or 11 months,) and 
the evidence was very strong that he had an incurable disease 
called glanders. It was testified, also, that the person of whom 
McFarland had him, had passed him away as a glandered horse, 
or, at least, had refused to say to McFarland that he was other- 
wise ; that McFarland had been told of the true nature of the 
disease by another person ; and that he himself had said he 
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feared it was, or would become something worse than the dis- 
temper. The judge chained that knowledge of unsoundness 
without denial of it would not entitle the plaintiff to recover, 
but that " a positive averment made by the defendant at the 
time of the contract of a material fact is a warranty ; • that it is 
part or parcel of the contract.''^ The jury found for the plaintiff, 
assessing damages at $75, and the defendant tendered a bill of 
exceptions. 

Howell and Dawson, for plaintiff in error, cited 1 Chitty Con- 
tracts 134 ; 5 Bingh. 533 ; *7 Sergeant & Rawle 481 ; 3 Yeates 
462 ; *8 Cowen 25 ; *20 Johnson 196 ; 1 Johnson 274, 196, 
158 ; *4 Johnson 420 ; and 5 Johnson 354. 

Veech, for defendant in error, cited *3 Rawle 23 ; *Yelv. 21, 
a in notes; *3 Term Rep. 52 ; *2 East. 450 ; 19 Com. Law. Rep. 
267 ; 2 Harr. and G. 495, 533 ; Chitty Contracts 135 ; *2 Cowen 
438 ; *8 Cowen 25. 

The opinion of the court was delivered by 

Gibson, G. J. — On no subject have the decisions been so 
anomalous as on warranty of chattels ; an attempt to arrive at 
a satisfactory conclusion about any principle supposed to be 
settled by them would be hopeless, if not absurd. Of such 
jarring materials have they been compounded that it is imossible 
to extract from them any principle of general application ; and 
we are left by them in the predicament of mariners compelled 
to correct their dead reckoning by an observation. The civil 
law maxim is, doiJbtless, that a sound article is warranted by 
a sound price ; but the common law courts started with the 
doctrine that though the sale of a chattel is followed by an im- 
plied warranty of title, and a right of action ex delicto for willful 
misrepresentation of the quality, yet the maxim caveat emptor 
disposes of all beside. Thus was the common law originally 
settled ; and the current of decisions ran smooth and clear in 
the channel thus marked out for it, from the days of the year 
books, till vrithin a few years past, when it suddenly became 
turbid and agitated ; and, as in the case of promises conjured 
up to elude the statute of limitations, it Anally ran wild. 

The judges, in pursuit of a phantom in the guise of a prin- 
ciple of impracticable policy and questionable morality, broke 
away from the common law, not, however, by adopting the 
civil law principle of implied warranty as to soundness, but by 
laying hold on the vendor's commendation of his commodity, 
and not at first as absolutely constituting an express warranty, 
but as evidence of it. 

I say the policy of this principle is impracticable, because the 
operations of commerce are such as to require that the rules 
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for its regulation admit of as few occasions for reclamation as 
possible ; and I say its morality is questionable, because I am 
unable to discern anything immoral in a bona fide sale of an 
article represented to be exactly that as which the vendor had 
purchased it. It is to be remembered that I am speaking of the 
sale of a thing accepted by the vendee after opportunity had to 
imspect and test it, and not of a sale in which he was necessa- 
rily compelled by the circumstances to deal on the faith of the 
vendor's description ; nor yet of a sale on the concoction of 
which he was overreached by misrepresentation or trick. For 
the latter he doubtless has his remedy ; but not by an action 
ex contractu ; and I therefore lay the vendor's motive out of the 
case as one that can have no legitimate influence on the ques- 
tion of warranty. 

But a positive assertion of what he knew not to be either 
true or false is as unconscionable, and might be as injurious, as 
an intentional falsehood ; and what is the vendee's remedy for 
it when the scienter cannot be proved? The fallacy of the 
question is in assuming that he ought to have any remedy at 
all. The relation of buyer and seller, unlike that of cestui 
que trust, attorney and client, or guardian and ward, is not a 
confidential one ; and if the buyer, instead of exacting an ex- 
plicit warranty, chooses to rely on the bare opinion of one 
who knows no more about the matter than he does himself, he 
has himself to blame for it. If he will buy on the seller's re- 
sponsibility, let him evince it by demanding the proper secu- 
rity ; else let him be taken to have bought on his own. 

He who is so simple as to contract without a specification of 
the terms, is not a fit subject of judicial guardianship. Repos- 
ing no confidence in each other, and dealing at arms' length, no 
more should be required of the parties to a sale than to use no 
falsehood ; and to require more of them would put a stop to 
commerce itself, driving every one out of it by the terror of 
endless litigation. Yet such would be the tendency of the civil 
law scion which the judges have been laboring to engraft on the 
common law stock. It would be curious, but unprofitable, to 
trace their advance towards the object by their footsteps in the 
cases. In none of them have I discovered any principle so 
plausible as that assumed by the judge who tried the present 
cause, that an averment of a material fact is part of the con- 
tract — a position, however, that will not bear a moment's 
examination. 

A sale is a contract executed, on which, of course, no action 
can be directly founded ; but an action may be founded directly 
on a warranty, and it was doubted in *Stuart v. Wilkins, Doug. 
18, whether an action could be maintained for a breach of it in 
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any other way ; consequently, though it is a concomitant, it is 
also a collateral, self-existent contract, and no more a part of 
the sale than a covenant of warranty in a deed is part of the 
conveyance. It is not easy to say what notions had previously 
been entertained ; but for a short time after the new doctrine 
had been broached, the distinction between representation and 
warranty was ostensibly observed. But in Wood v. Smith, 4 
Car. & Payne 45, it was resolved, " that whatever a person rep- 
resents is a warranty," and thus the previous distinction, 
flimsy and inoperative as it had become in practice, was 
formally laid aside. And that the court went even further is 
manifest from a glance at the circumstances. 

The plaintiff, chaffering for a mare, had said, interrogatively, 
" She is sound of course ?" and the defendant had replied, 
" Yes, to the best of rny knowledge ;" but to the direct question, 
" Will you warrant her ?" he answered, " I never warrant, I 
would not even warrant myself." Yet, in the teeth of this 
peremptory refusal, it was adjudged that he had actually en- 
tered into an express warranty, and that the plaintiff had pur- 
chased on the faith of it. This conclusion is so forced, unnat- 
ural and opposed to the very declared understanding and intent, 
that one is tempted to think the court had so far lost sight of 
the nature of a warranty as to have forgotten that it is a con- 
tract ; " that the assent to every contract must be mutual ; that 
every agreement must be so certain and complete that each 
party may have an action on it ; and that it would be incom- 
plete if either party withheld his assent to its terms." 

I quote these commonplace principles from Mr. Chitty's 
treatise on contracts, because I happen to have the book at 
hand. It is true, he says, that in many cases the law implies 
the'party's assent to a promise, but he also says that such a 
contract is an implied one, and our business at present is with 
the elements of an express warranty. Now, it is not and can- 
not be a wholesome interpretation which involves a party in 
engagements he never dreamed of contracting, or to which he 
expressly refused to assent. If it is true, as it is said to be, 
that the plain, ordinary and popular sense of words shall pre- 
vail in preference to their strict grammatical sense, the de- 
cision in Wood V. Smith is more than questionable ; for that 
the parties themselves put no such meaning on their discourse, 
as did the court, is evident from the plaintiff's request that the 
defendant would annex a warranty to his representation, and 
from the defendant's refusal to do so. After that, it is hard to 
see what room there was for interpretation. Even the civil law 
implication of warranty, if it were inadmissible on no other 
ground, would be repressed by it on the foot of the maxim. 
expressum facit cessare taciturn. 
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It may be said in extenuation, ttiat the court did not hold the 
defendant to a warranty of the mare's soundness, but only to a 
warranty of soundness to the best of his knowledge. So much 
the worse. He had refused to enter into any warranty what- 
ever, and it would have required no greater stretch to hold that 
he had entered into a general warranty of soundness than to 
hold that he had entered into a special warranty of what he 
thought or knew. It would, too, have relieved the court fro m 
the awkwardness of resting the recovery on the collateral war- 
ranty of an immaterial fact which, assigned as a breach, would 
not have entitled the plaintiff even to nominal damages. And 
what makes the judicious grieve, is, that all this violence to the 
ancient principles of the law was gratuitous ; for as in *Chand- 
ler V. Lopus, as well as in the case before us, the plaintiff had 
a remedy as efficacious by an action for the deceit. It will be 
perceived that these remarks do not touch the case of *Borre- 
kins V. Bevan, 3 Rawle 23, in which it was held that an implied 
warranty arises that the article is specifically that as which it is 
sold. 

The essential error of the present case, however, is that the. 
judge put a legal interpretation on oral words, and made it a 
matter of positive direction. In the British courts, revision on 
writ of error is unfrequent ; and points like the present are 
usually determined on motions for new trials, in which the 
judges reviewed not only the law, but the evidence, in relation 
to its capacity to sustain the verdict. Hence they began im- 
perceptibly to deal indiscriminately with matter of fact and 
matter of law as equally within their province, without troub- 
ling themselves with distinctions as to what more properly 
belongs to the jury. 

In our own State, where abstract principles are settled by 
the court of the last resort on bills of exceptions, the functions 
of the judge, and those of the jury are more carefully separated 
and particularly defined. Now, it is obvious that the sense of 
wards used in conversation, and what the parties meant to 
express by them, is for the jury to determine, and not for the 
court. It is the conceded province of the court to expound the 
meaning of an instrument, but that it extends not to words 
uttered, of which there can be no tenor, is evident from the 
uniformity with which it is spoken of in reference to the inter- 
pretation of writings. The same thing is evident, also, from 
the nature of the judicial function which is exercised only on 
acts supposed to be established. 

The terms of assent, where proof of the contract depends 
upon testimony, necessarily present a question of fact, while 
words embodied in an instrument readily admit of interpreta- 
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tion. Hence, it was said by Chief Justice Abbot, 2 Barn. & 
Cress. 634, " that where the whole matter passes in parol, all 
that passes may sometimes be taken together, but not always, 
because matter talked of at the commencement of a bargain 
may be excluded by the language used at its termination ; but 
if the contract be in the end reduced to writing, nothing which 
is not found in the writing can be considered as a part of the 
writing." 

The distinction is more pointedly indicated in the American 
cases. 

"The coimsel of the plaintiff," said Chief Justice Marshall, in 
Levy V. Gadsby, 3 Cranch 186, "has also contended that 
although the paper writing produced would, on the face of it, 
import a usurious contract, yet that the jury might possibly 
have inferred from it certain extrinsic facts, which would have 
shown the contract not to have been within the act. But in 
this case the question arises on a written instrument, and no 
question is more clearly settled than that the construction of 
written evidence is with the court." The converse was asserted 
in Sidewell v. Evans, 1 Penna. Rep. 383, where it was ruled that 
a judge cannot be required to give a legal construction to the 
words of a witness. That the construction of an oral agree- 
ment belongs to the jury, and that parol evidence connected 
with a writing draws the whole from the court, is so often 
repeated in our own reports, that I forbear to enumerate the 
cases. And I particularly advert only to Harper v. Kean, 11 
Serg. & Rawle 280, in which the expression of an opinion on 
the meaning of letters in connection with verbal communica- 
tions was held not to be erroneous, only because the jury were 
directed to judge of the contract for themselves. 

As the cause goes back to another jury, it is proper to 
intimate the principle on which a correct decision of it must 
depend. 

Though to constitute a warranty requires no particular 
form of words, the naked averment of a fact is neither a 
warranty itself nor evidence of it. In connection with other 
circumstances, it certainly may be taken into consideration, but 
the jury must be satisfied from the whole that the vendor 
actually, and not constructively, consented to be bound for the 
truth of his representations. Should he have used expressions 
fairly importing a willingness to be thus bound, it would furnish 
a reason to infer that he had intentionally induced the vendor to 
treat on that basis. But a naked affirmation is not to be dealt 
with as a warranty, merely because the vendee had gratuitously 
relied on it, for not to have exacted a direct engagement, had 
he desired to buy on the vendor's judgment, must be accounted 
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an instance of folly. Testing the vendor's responsibility by 
these principles, justice will be done without driving him into 
the toils of an imaginary contract. 

Judgment reversed, and a venire de novo awarded. 



SUPREME COURT OF PENNSYLVANIA, EASTERN DIS- 
TRICT, PHILADELPHIA, MARCH 27, 1826. 

14 SERG. & RAWLE 51. 



Curcier, e^ a/., v. Pennock. 

The defendant having in his possession a quantity of coin which he believed 
to be current money of Cayenne, offered to give it to the plaintiffs for goods. The 
plaintiffs, being ignorant of its value, asked time for inquiry, and having several 
days for that purpose, during which they satisfied themselves on the subject, deliv- 
ered to the defendant a quantity of goods for which they received the coin. 
After having kept it three years, they discovered that it was spurious, upon which 
they brought an action against the defendant for goods sold and delivered. 
There was no suggestion of fraud in the defendant, nor was any warranty alleged. 
/fe/d, that the action could not be supported. 

In Error. 

From the record of this case, returned on a writ of error 
from the district court for the city and county of Philadelphia, 
it appeared that in the month of August, 1817, the defendant 
in error, who was defendant below, called upon the plaintiffs 
in error and said he wished to sell or exchange Cayenne money 
for goods. The plaintiffs said they did not know the value of 
the money, but would inquire, and if it was worth what the 
defendant asked, they would sell him the goods at the prices 
they sold to others. The defendant left a sample of the coin 
with the plaintiffs, who made inquiries as to its value. The 
next day, or two or three days afterwards, the defendant called, 
and the plaintiffs agreed to take the coin at the price he had 
fixed. The defendant selected the goods he wanted, to the 
amount of the coin, some of which was counted and the rest 
weighed. The goods were delivered, and the Cayenne money 
received. The entry in the plaintiffs' books was as follows : — 
" Cayenne money, dr. to merchandise, $718.25." Thus the 
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matter rested until the summer of 1820, when, on the arrival 
of a vessel from Cayenne, the plaintiffs offered the money to 
the captain, who refused to receive it, alleging that it was coun- 
terfeit. The plaintiffs then, without any offer to return the coin 
to the defendant, commenced this action, in which they de- 
clared for goods sold and delivered. It was proved on the trial 
that the money was spurious. 

The court below, after the evidence was closed, charged the 
jury in the following manner : — 

" The defendant contends there was no sale of goods to him 
by the plaintiffs ; that no deceit or fraud was alleged or proved ; 
that there was no warranty as to the goodness or value of the 
coin ; that the coin was not spurious, but the money current in 
Cayenne; that the plaintiffs did not return or tender the coin be- 
fore action brought. If a man sell goods to another for money, 
or bank notes, and the money paid is counterfeit or the notes 
forged, the vendor may resort to the original contract, because 
he was to be paid in money, and he has not received what the 
purchaser engaged and contracted to pay. But if goods be 
sold or taken in exchange or payment, and they turn out not to 
be of so much value or as good or different from what the 
parties supposed them to be, and both parties had seen the 
goods, the parties are bound, unless there be a warranty or 
fraud, or deceit. Here there was no warranty, no deceit or 
fraud alleged or proven. This action is not founded on a war- 
ranty or fraud. There was no sale of goods to the defendant. 
It was rather a sale of coin to the plaintiffs, or an exchange of 
coin for goods. It was not a sale of goods for money current 
here. The plaintiffs agreed to take the coin, if upon inquiry it 
was worth what the defendant asked for it. The plaintiffs did 
inquire, and agreed to take it ; they had the opportunity to 
judge for themselves, and they are bound. The cases cited by 
the plaintiffs' counsel do not apply. The defendant performed 
his contract ; he gave what he promised ; the plaintiffs saw the 
coin, and were as capable of judging of its value as the defend- 
ant, and they had an opportunity to inquire, and be informed, 
and they did. It does not appear that the defendant knew the 
coin better than the plaintiffs, and there was no warranty by 
the defendant. The law we consider as settled. In point of 
fact, was the coin spurious as alleged ? This depends upon the 
evidence, and it is by no means certain that it was not current 
at one time at Cayenne. If it was spurious, it does not appear 
that the defendant knew it to be so ; he did not say it was 
genuine. 

"As to the return or tender of the coin before the action was 
brought, it is a point reserved to be considered, if necessary. 
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" We are of opinion that the law of the case is with the 
defendant." 

Read and Randall, for the plaintiffs in error. 

Gould this action be maintained upon the evidence given in 
court below ? If the coin was counterfeit, the plaintiffs had a 
right to consider it a nullity and treat the transaction as one of 
goods sold and delivered. It was not an exchange, but a sale 
for Cayenne money. The court charged that even if it was 
counterfeit coin, the plaintiffs could not recover. This is 
directly contrary to the authorities, which decide that the 
plaintiffs may, in such cases, resort to the original cause of action: 
Markle v. Hatfield, 2 Johns. 455 ; Young v. Adams, 6 Mass. 
Rep. 182 ; *Ritchie v. Summers, 3 Yeates 532. 

Mahany and Potts, for the defendant in error. 

The transaction between the parties was not a sale, but an 
exchange of Cayenne money for goods. This kind of money 
which once passed in France, was an article of commerce. 
The evidence, therefore, did not support the declaration. The 
action should have been special, and the declaration should 
have alleged fraud or warranty : *Snell v. Moses, 1 Johns. 97 ; 
*Sexias v. Wood, 2 Gaines 48 ; Perry v. Aaron, 1 Johns. 129, 
ib. 274 ; 2 Johns. 179. (note); *4 Johns. 421 ; 2 Com. on 
Gont. 268 ; *Bree v. Holbec, Doug. 654. 

Tilghman, C. J. — * * * Error was assigned also in the 
charge of the district court, and as this cause is to go to a sec- 
ond trial, it is necessary that we should give our opinion on 
the charge. 

There was no special verdict, but the charge was given on the 
facts proved by the evidence of the witnesses. As those facts 
appeared to the district court, and as they appear to me, the 
defendant had in his possession, in the year 1817, a quantity of 
coin, which he supposed to be current money of Cayenne. In 
the same year he offered to give this coin to the plaintiffs for 
goods. The plaintiffs, being ignorant of the value of such coin, 
asked time for inquiry, and having taken several days for that 
purpose, during which they satisfied themselves, they bargained 
with the defendant, and sold and delivered him a certain quan- 
tity of goods, for which they received the coin. The plaintiffs, 
having kept it three years, were informed that it was spurious, 
upon which, without offering to return it to the defendant, they 
brought this action against him for money had and received for 
theiruse. Therewasnosuggestionoffraudinthe defendant. But 
the plaintiffs endeavored to support their action on this princi- 
ple : that they sold their goods to the defendant for a certain 
sum to be paid in foreign money, and, the money being coun- 
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terfeit, the contract was void. It is evident that in taking this 
ground they assume an important fact, denied by the defendant, 
viz : that he ^reed to pay a certain sum in foreign money. On 
this state of the case I should not differ from the plaintiffs' 
counsel. But the transaction appears to me to be rather in the 
nature of an exchange of the property. The plaintiffs gave 
the goods for which they received from the defendant, in ex- 
change, a copper coin, which both parties supposed to be genu- 
ine money of Cayenne. The plaintiffs exercised their own 
judgment for several days in ascertaining the value of this coin, 
and finally received it on their own judgment, without any 
warranty or engagement on the part of the defendant. They 
kept it for three years, and even then did not offer to return it 
to the defendant, as I incline to think, though I have not formed 
a decided opinion, they ought to have .done ; for, whether law- 
ful coin or not, being of copper, it had an intrinsic value. Be- 
sides, the delay of three years was unreasonable. If it had 
been returned in a short time after its receipt, the defendant 
might, perhaps, have had recourse to the person from whom 
he received it. But, after three years, that was hardly to be 
expected. As to the excuse of the plaintiffs that they had no 
opportunity, sooner, of ascertaining that the coin was counter- 
feit, it is not satisfactory. It was their business to make inquiry 
sooner, and it is not perceived that there could have been any 
difficulty in ascertaining the nature of the coin. I agree, that 
if one sells goods for bank notes of another State, which prove 
counterfeit, he may avoid the contract and recover his money. 
But even there, where the case is much stronger than that be- 
fore us, notice must be given in a reasonable time. I do not 
think that an action for money had, &c., would lie after three 
years, if the plaintiff knew where the defendant was to be 
found in the meantime. Nor would it be taken for a good ex- 
cuse if the plaintiff should say that he had kept the notes in 
his closet, without an opportunity of knowing that they were 
counterfeit. It was decided by this court, in the case of Ray- 
mond V. Baar, at Ghambersburg, last October term, (13 Serg. & 
Rawle 318,) that the plaintiff, who had received a counterfeit 
bank note for goods sold, and kept it six months after he knew 
it to be counterfeit, without giving notice to the defendant, could 
not support his action. There, to be sure, the plaintiff knew 
that the note was counterfeit six months before he informed the 
defendant of it. But the case before us appears to me to be 
quite as strong, because, instead of six months, the plaintiff 
kept the coin three years, long before the end of which time he 
might and ought to have known that it was spurious. There is 
no need of entering into a minute examination of every part of 
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the charge of the district court. In the main conclusion, that 
on the evidence given the plaintiffs were not entitled to a ver- 
dict, I think it w^as right. The judgment must be reversed, 
however, for the error in rejecting the evidence of John T. 
David, and a venire facias de novo awarded. 

Gibson, J. — Where there is a sale on terms of receiving pay- 
ment in foreign coin, generally, I agree that payment hi coun- 
terfeit coin will not discharge the debt ; and this is all that can 
be demanded in the way of concession. But was this trans- 
action a sale of goods to be paid for in foreign coin, generally, 
or an exchange of goods for particular pieces of foreign coin, 
article for article ? The defendant proposes to sell a cask of 
Cayenne money or exchange it for goods, and leaves samples 
with the plaintiffs, who, after satisfying themselves of its value, 
agree to give goods at the current prices to the amount ; and 
on this footing a bargain is struck. Now, it is difficult to 
determine whether the plaintiffs took the Cayenne money in 
payment of their goods, or the defendant took goods in pay- 
ment of his Cayenne money ; but that the identical pieces of 
coin to be received for the goods were fixed by the agreement 
of the parties is not to be doubted ; and that is conclusive to 
show that they meant to treat the Cayenne money, in every 
other respect than the name, as an article of. commerce. The 
agreement was not that the defendant should buy the goods to 
be paid for in the coin of a particular country, at the current 
rate of exchange, but the identical pieces were specified, ex- 
amined and received at a value fixed by the parties themselves. 
If, then, they thought fit to treat this coin as a commodity, 
might they not invest it with the attributes and properties of a 
commodity ? That it presents itself to the senses in the shape 
of coin, furnishes no objection ; for the Nuremberg counters, 
so common at card tables a few years back, although in the 
shape of guineas, and little more base in their composition than 
the genuine coin of Cayenne, were undoubtedly a commodity. 
Nor is it material that the money was the counterfeit present- 
ment of the coin of an obscure country in a remote corner of 
the world. The gum of the kingdom of Senegal is its only 
currency ; yet with us, it enters into the transactions of com- 
merce exclusively as a commodity ; and no one will doubt that 
payment in gum not merchantable, would, even in Senegal, 
discharge the debt. And so would payment in tobacco have 
done, while it was the circulating medium of Maryland and 
Virginia. But I go further, and affirm that the coin struck at 
the mint of the United States may be divested of the character 
of money and bargained for as a commodity. The reason why 
payment in money which is counterfeit, or for any other cause. 
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worthless, does not discharge the debt, is, that the seller has 
not got the thing for which he bargained ; but it cannot be 
affirmed that he has not got it when the identical thing is pro- 
duced, examined and accepted at the time of the bargain. The 
current coin of the country, therefore, may, by an explicit agree- 
ment of the parties, be taJcen at the risk of the seller ; but I 
admit that the presumption would be against the existence of 
such an agreement till it were shown. However, in a transac- 
tion like the present, where warranty or deceit is not pretended, 
I am of opinion that the seller receives the thing at his own 
risk. 

On the ground of authority, I concur that John T. David was 
a competent witness, and for that reason the judgment be re- 
versed. 

Judgment reversed, and a venire facias de novo awarded. 



SUPREME COURT OF PENNSYLVANIA, DECEMBER 
TERM, 1845. 



2 BARR 201. 



Frazier v. D'lnyilliers. 

1. An endorser " without recourse" of a treasury note which had been paid, 
and afterwards stolen and put in circulation, the marks of payment having 
been fraudulently obliterated, is liable to his endorsee; for these words merely 
limit his responsibility by the law merchant in the event of the instrument being 
dishonored. 

2. United States Treasury notes are negotiable instruments. 

Appeal from the nisi prius. 

Feb. 3. — ^A treasury note in the following form : 

" 11 March, 1841. 

" The United States promise to pay, one year after date, to 
Corcoran & Riggs, or order, Five hundred dollars, with interest, 
at the rate of six per centum." 

Was stolen after being cancelled by the United States, and 
the words of cancellation having been obliterated, was put in 
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circulation, and a bona fide holder endorsed it to the defendant's 
order for safety ; on demand the interest was paid by the 
United States, and endorsed thereon. Defendant then sold the 
note and endorsed it without recourse, and interest was again 
paid. 

When the fraud was discovered by the government and 
payment refused, the plaintiff sued on the endorsement. The 
court gave judgment for the plaintiff. 

C. Gilpin, for plaintiff. — The principle of *Gharmly v. 
Dulles, 8 Watts & Serg. 353, was, that of endorsement being 
of an instrument not negotiable, the words "without recourse" 
had no meaning, and that the party was liable on his implied 
warranty as on the sale of other chattels. There the paper 
was valueless by reason of a forgery ; but here it is not so, for 
the United States, having subsequently paid interest, is hable, 
as any person giving currency to a stolen note : Gilkison v. 
Snyder, 8 Watts & Serg. 200. This point was collaterally de- 
cided in Knight v. Lanfear, New Orleans, April, 1844. 

Gerhard, contra. — The value of the note depends upon the 
United States being estopped by the acts of its agents done in 
ignorance, but neither of the payments of interest were induce- 
ments for the purchase by defendant, which is the principle 
of Gilkison v. Snyder. This alone disposes of the objection ; 
but such a possible value is not what plaintiff bargained for, 
especially as it cannot be enforced by suit. The rule is settled 
that the instrument must be such as it was understood to be 
by the parties buying and selling. In Young v. Cox, 3 Bing. 
N. C. 724, the want of a stamp, which a foreign government 
after issue of bonds required holders to obtain, on pain of 
having them rejected, the only effect of which, in fact, was to 
destroy the marketable quality on the stock exchange, was 
allowed as a reason for rescinding a contract. *Gharmly v. 
Dulles settles the effect of the endorsement, and, besides, the 
instrument here is a negotiable one : United States v. Bank 
United States, 2 Howard 711 ; United States v. Bank of 
Metropohs, 15 Peters 377. Hence the words of endorsement 
are confined to non-liability for the drawer ; and the failure of 
consideration need not be by a fraud of the party : Jones v. 
, 1 Marsh. 127. 

February 24. Sergeant, J. — Treasury notes possess the 
highest character of negotiability, by the express provisions of 
the acts of Congress authorizing their issue. For this reason, 
as was held by this court in *Charmly v. Dulles, 8 Watts & Serg. 
353, the words " without recourse," annexed to the defendant's 
endorsement, only exempt him from that liability on the note,. 
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in the case of its dishonor at maturity, to which he would 
otherwise be subject by the law merchant. But they do not 
exempt him from the obligation he is under in case the instru- 
ment turns out not to be genuine, to return the money paid for 
it by one to whom he passed it in the ordinary course of 
business, any more than if he had innocently passed a forged 
check, note, bill of exchange, or other instrument for money 
paid him. In such case it is the duty of the person who passed 
the instrument when its falsity is discovered, to return the 
money paid and take back the instrument ; and if he do not, 
action lies. This note was put in circulation after it had been 
paid and cancelled by the maker, by means of forgery, and it 
was a mere nullity. It was incapable of being revived and 
restored to validity by the mere payment of interest subse- 
quently by the maker. 

Judgment affirmed. 



SUPREME COURT OF PENN'A, PHILADELPHIA, 1861. 

3 WRIGHT 88 



Lord V. Grow. 

No Warranty implied in Sales on Inspection. — " Caveat 
emptor" the Rule of Law in such cases. 

1. In sales of personal property on inspection, and where the vendee's means 
of knowledge are equal to the vendor's, the law does not presume an engage- 
ment by the vendor that the thing sold is of the species or kind contemplated by 
the parties ; but if the article be such that the vendor is presumed to have supe- 
rior knowledge in regard to it, there is a warranty that it shall be in kind as rep- 
resented. 

2. To the purchase of goods on inspection, the rule of law^is "caveat emptor." 

3. *Borrekins v. Bevan, 3 Rawle 28, qualified by *Carson <fc McKnight v. 
Baillie, 7 Harris 379. 

Error to the Common Pleas of Susquehanna county. 

This case came into the Common Pleas by appeal from the 
judgment of a justice of the peace, before whom it was com- 

18 
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menced by John Lord against F. P. Grow & Brothers. The 
defendants pleaded non assumpsit, payment, and set off with 
leave, &c. 

The case was this : — 

On the 9th of April, 1859, the plaintiff went to the defend- 
ants, who are dealers in grain, for the purpose of purchasing 
some seed spring wheat, for sowing. He asked F. P. Grow, 
one of the defendants, whether he had any good seed spring 
wheat. Mr. Grow answered in the affirmative. The plaintiff 
wished to see it, when Mr. Grow told him it was at his null, but 
he would give him an order for it. He wrote an order for 
three bushels of wheat, the quantity desired, omitting descrip- 
tion, which the plaintiff took to the mill, and was shown wheat, 
which the miller told him was the spring wheat which Mr. 
Grow had brought from the west. The plaintiff took the wheat 
which he and the miller thought was spring wheat, (there being 
both kinds in the mill,) and sowed it ; but it proved to be win- 
ter wheat, spread all over the ground, none of it heading out 
or coming to maturity ; so that he lost his crop, as well as his 
labor and the use of his ground. It was conceded that no one, 
upon inspection, can tell the difference between spring and 
winter wheat. Grow was not present when the wheat was 
delivered. 

The plaintiff brought this action to recover damages upon 
the implied warranty that the wheat sold was spring wheat, and 
not some other kind. 

On the trial, the plaintiff requested the court to charge the 

jury, 

1. That if the jury believe from the evidence that the defend- 
ant sold the wheat to the plaintiff as seed spring wheat, there 
was an implied warranty that it was spring wheat, and if it was 
not spring wheat, the defendants are liable. 

2. That if the plaintiff is entitled to recover, he is entitled to 
recover damages for the loss of his labor, and the failure of his 
crops. 

The court below (Wilmot, P. J.,) instructed the jury to find 
a verdict for the defendants. A verdict was rendered in accord- 
ance with this instruction, and judgment having been entered 
thereon, the plaintiff sued out this writ, averring here that the 
court below erred in not affirming the points presented on the 
trial, and in directing the jury to return a verdict for defendant. 

W. & W. H. Jessup, for plaintiff. — It is in evidence that the 
difference between winter and spring wheat, though very mate- 
rial in the results which flow from using them as seed, cannot 
be ascertained by inspection. It was purchased and sold for a 
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purpose, to-wit: for seed as spring wheat, and it is claimed that 
there is an impUed warranty that it was of the kind sold : citing 
*Jones V. Bright, 5 Bing. 533 ; *Borrekins v. Bevan, 3 Rawle 
42 ; ^Jennings v. Gratz, 3 ib. 168 ; *Shepherd v. Kain, 7 E. C. 
L. R. 82 ; *Bridge v. Wain, 2 ib. 486 ; Borrdodale v. Brinton, 
4 ib. 202 ; Brown v. Edgington, 40 ib. 371 ; Shepherd v. Pybus, 
42 ib. 482; *Hastings v. Lovering, 2 Pick. 214; *Bradford «. 
Manly, 13 Mass. 139 ; *Williamson v. Allison, 2 East. 

This is a case, not of deceit, but of implied warranty, and 
therefore there is no question of scienter on the part of defend- 
ants. The court were not justified, under the evidence, in 
taking the case from the jury. 

R. B. Little contended that, under the facts of the case, the 
law of caveat emptor applied, citing *McFarland v. Newman, 9 
Watts 56. The court does not exercise guardianship over pur- 
chasers who, instead of requiring an express warranty, trust to 
their own judgment, and buy on inspection. The cases in 3 
Rawle, are cases of sale by sample. See, also, *Garson and 
McKnight v. Baillie, 7 Harris 375 ; Welsh v. Garter, 1 Wend. 
185 ; Caldwell v. Smith, 4 Dev. & Bat. 64 ; Barnet v. Stanton, 2 
Alabama 195 ; *Salisbury v. Stainer, 10 Wend. 159. The dilK- 
culty in distinguishing between winter and spring wheat fur- 
nished a strong reason for requiring an express warranty. See 
Hart V. Wright, 17 Wend. 267. 

No man would willingly warrant as to variety in a sale like 
this, especially where there is no difierence in value, and a war- 
ranty is not to be implied. 

The opinion of the court was delivered. May 6th, 1861, by 
Strong, J. — We have here the bald question whether, in 
sales of personal property on inspection, without express war- 
ranty, the law presumes an engagement on the part of the 
vendor, that the article sold is of the species contemplated by 
the parties. No doubt there is such an undertaking where 
sales are made by sample. In such cases, the vendor warrants 
that the bulk of the article shall correspond in kind with the 
sample. The tendency of the modern cases has also been to 
the doctrine that in sales of articles in regard to which the 
seller is presumed to have superior knowledge, there is a war- 
ranty that the thing sold shall be in kind what it is represented 
to be. Illustrations of this are found in sales of wines by wine 
merchants, of jewels by a jeweler, and of medicines by a 
druggist. In this class of cases, the buyer and the seller do 
not deal on equal terms. The vendor is professedly an expert. 
His trade invites confidence in his representations, and confi- 
dence is usually reposed. So far, in modern decisions, there 
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has been a departure from the rule laid down in *Chandelor v. 
Lopus. 

The case before us is not one of this character. The wheat 
was not sold by sample, and neither the contract of sale, nor 
the identity of the article, was defined by a bill of parcels. 
Nor was the subject of the contract a manufactured article, 
ordered and supplied for a particular purpose. True, the diff- 
erence between spring wheat and other wheat is not ascertain- 
able by inspection, and it may be assumed that they are not 
the same in species. Still, the case is one of a purchase on 
inspection of an article, of which the vendor's means of knowl- 
edge were no greater than those of the vendee. 

*Borrekins v. Bevan, 3 Rawle 28, which is mainly relied 
upon by the plaintiff in error, was a case in which it was doubt- 
ful whether the sale was or was not made by sample, or by a 
description in a bill of parcels. In delivering the opinion of the 
court. Judge Rogers used very broad language, which, how- 
ever, ought to be understood as appHed to the facts of that 
case. He said that, " in all sales there is an implied warranty 
that the article corresponds in specie with the commodity sold, 
unless there be some facts and circumstances existing in the 
cases, of which the jury, under the direction of the court, are 
to judge, which clearly show that the purchaser took upon 
himself the risk of determining not only the quality of the 
goods, but the kind he purchased, or where he may waive his 
right." If, by this, that eminent judge be understood as speak- 
ing of " all sales " by sample, or sales by bills of parcels, where 
the purchaser has not seen the article, and where the bill of 
parcels is the sole evidence of the contract, and of the identity 
of the thing sold, he expressed what is now the law of Penn- 
sylvania. But that there is any such implied warranty in 
the ordinary case of a sale on inspection was denied in *Car- 
son and McKnight v. Baillie, 7 Harris 375. There, the rule of 
the common law was plainly announced, " that where goods 
are sold on inspection, there is no standard but indentity, and 
no warranty implied other than that the identical goods sold, 
and no others, shall be delivered. The name given to them in 
the bill is then immaterial, because faith was placed, not in the 
name, but in the quality and kind discovered on inspection." 
To the purchaser of goods on inspection, the language of the 
law is '■^caveat emptor.'''' There may be a few exceptions, such 
as we have referred to, but a sale of such an article as wheat is 
not one of them. When the purchaser has seen it, and gets 
what he saw, no warranty is implied that it is properly de- 
scribed by the name which the vendor gives to it. 

The charge of the court below was therefore right. 
Judgment affirmed. 
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8 WATTS & SERGEANT 353. 



Charmly v. Dulles. 



Where a certificate of deposit, not negotiable, is issued by a bank, and after- 
wards sold by a broker, who endorses it without recourse, and it turns out that 
the endorsement of the payee was forged, the broker's liability depends upon 
the parol circumstances attending the sale of the note. 

It is for the jury to say whether on the evidence the plaintiff took the note 
subject to every risk or not. The question of laches in presenting a certificate of 
deposit to the bank for payment, is a mixed question of law and fact. 

So, also, is the time of giving notice to the prior indorser. 

Error to the District Court of the City and County of Phila- 
delphia. 

This was an action of assumpsit. 
The case was argued by 

Ingerham and Meredith, for the plaintiffs in error. 
Law and Hubbell, contra. 

The opinion of the court was delivered by 

Sergeant, J. — The decisions in this court and other courts 
seem to have established the rule that a party selling as his own 
personal property, of which he is in possession, warrants the 
title to the thing sold ; and that if, by reason of defect of title, 
nothing passes, the purchaser may recover back his money, 
though there be no fraud or warranty on the part of the 
vendor. 

This doctrine is held to apply to choses in action as well as 
other descriptions of personal property; and, therefore, if one 
innocently sell or transfer for value a bank note, negotiable 
note, bond or other instrument, and it turns out that the 
instrument is forged, so that it is worthless in the hands of the 
transferrer, the latter may recover back again the value given 
for it on the implied warranty of genuineness. This being the 
general principle, the question arises what is the effect of a 
special or modified endorsement of a note by vendor, "pay 
without recourse." Ordinarily, the effect of such endorsement 
of a negotiable instrument is, that the endorser is not to be 
liable for the payment of the note in case of its dishonor at 
maturity, as he would be by the law merchant on an unqualified 
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endorsement, but it goes no farther ; it does not exempt him 
if the note be forged. Where, however, the note is not a 
negotiable instrmnent, the endorser is not responsible as such, 
though his endorsement be absolute and unqualified. And 
that is the case before us, for an instrument of the kind in 
question was decided by this court in Patterson v. Poindexter, 6 
Watts & Serg. 227, to be merely a certificate of deposit, trans- 
ferable by endorsement, which did not render the endorser 
liable for its payment. The words " without recourse," there- 
fore, in the present case, have of themselves no legal meaning 
or operation, since the position of these parties is the same 
with or without them. In a case of this description we must 
look to the understanding of the parties as to the design with 
which they were used, and where there is parol evidence 
of what passed at the time, it must be considered in connection 
with the writing to explain the transaction. Evidence was 
given at the trial that the defendants informed the plaintiff of 
the imperfection of the endorsement, and of the difference 
between the name of the payee, J. S. Skinner, and the endorse- 
ment, J. F. Skinner. It was for the jury to say, on all the 
evidence, what was the understanding of the parties as to the 
liabilities of the defendants, whether the plaintiff took the note, 
subject to every risk, as well of the solvency of the parties as of 
the genuineness of the signature of the payee to the endorse- 
ment. If he did, the defendants are not responsible ; but if, on 
the other hand, there was no such understanding, the words 
" without recourse " alone do not, in law, exempt the 
defendants from responsibility. 

Judgment reversed, and venire facias de novo awarded. 
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Whitaker e^ al. v. Eastwick et al. 

1 . A purchaser takes the risk of the quality of an article sold, unless there be 
fraud or warranty. 

2. In a sale of goods there is an implied warranty of title, and generally of the- 
species, but not of quality. 
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3. Mere representation is not warranty. 

4. The relation of seller and buyer is not a confidential one. 

5. The plaintiSfs purchased a cargo of coal by the bill of lading and the repre- 
sentation of the defendants that it was " good coal, well adapted for generating 
steam." In a suit for defect in the coal. Jlelii, that the evidence that the coal 
had much dirt in it, and it took an increased quantity to generate steam, was 
inadmissible. 

6. *Borrekins v. Bevan, 3 Rawle 23; *Fraley v. Bispham, 10 Barr 320; fol- 
lowed. 

February 4th, 1874. — Before Agnew, G. J., Mercur and Gor- 
don, JJ. Sharswood, J., at nisiprius. 

Error to the District Gourt of Philadelphia ; of July term, 
1872, No. 2. 

This was an action of assumpsit. 

G. J. Eastwick, one of the plaintiffs, testified : — " This coal, 
when purchased, was represented as a cargo of good coal and 
particularly well adapted for generating steam. We did not 
see the coal when we purchased it. The defendants were 
miners and shippers of coal. We bought the coal of them in 
Philadelphia on the bill of lading. When we bought it, it was 
on board a canal boat. We bought it deliverable at Schuylkill 
Haven. It had just been shipped when we bought it. The 
boat had just started on its way down. We bougljt the coal 
here on the bill of lading." 

The plaintiffs' counsel then offered to prove that the coal fur- 
nished had at least 25 per cent, of slate and dirt in it, and that 
it was unmerchantable and unmarketable. 

The defendants' counsel objected to the offer, because it was 
not accompanied by any offer to show fraud or warranty. 

The court (Thayer, J.,) admitted the offer and sealed a bill 
of exceptions. 

The witness continued : " I sold the coal with the same rep- 
resentations to Messrs. Grozer & Sons, of Ghester. The coal 
was then lying in the canal of the Schuylkill Navigation Gom- 
pany. After it had reached the Grozers, I received a letter from 
them claiming a deduction. I had not seen the coal when they 
purchased. I saw it afterwards, and it was full of dirt and 
slate. Ghestnut coal is about the size of a horse chestnut. 
Grozer claimed a deduction of 20 per cent. It was not mer- 
chantable coal. I allowed it, and notified the defendants, but 
they declined to make the allowance. I had paid the defend- 
ants before I discovered the defect. John Wadlinger is the 
miner, and he is one of the partners of defendants. It was 
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mined and shipped by him and sold to me by defendants. Mr. 
Whitaker admitted to me that there was other coal besides 
Wadlinger's put in the cargo. I asked Whitaker if he had a 
good chestnut coal to sell. He said he had. He would sell me 
a cargo of Wadlinger's coal. He gave me a price, which I think 
was $2.75 a ton, at Schuylkill Haven. I then found a purchaser, 
and closed with Whitaker at $2.60 a ton, I asked him if it 
was good for steam purposes. He said he had sold a good deal 
of it for that purpose, and it was well adapted for it. What he 
said was that this kind of coal — Wadlinger's coal — was good 
for that purpose. I had bought Wadhnger's coal before, fre- 
quently, and in large quantities, but never the chestnut size. I 
was acquainted with its quality. It was on account of my 
knowledge of the larger sizes that I placed confidence in his 
representations. The cargo was bought deliverable at Schuyl- 
kill Haven. I bought partially on my knowledge of the coal. 
He did not warrant the coal. He acknowledged that he knew 
other coal — a number of cars — were put into it. He and I 
ascertained that it was the screening out of dirt banks. Good 
coal was then selling at $2.75 a ton. I bought at 15 cents less 
than a first class price. I sold Crozer at $4.87 a ton, delivered, 
equivalent to $2.75 a ton at Schuylkill Haven. I allowed Cro- 
zer 20 per cent, on $900.75, the amount of our bill." * * * 

There was other evidence of the same character admitted 
under objection and exception. 

The verdict was for the plaintiffs for $112.01. 

The defendants took a writ of error, and assigned for error 
the admission of the evidence objected to. 

S. W. Pennypacker, for plaintiffs in error. — There being no 
fraud or warranty, the evidence was not admissible : *Borre- 
kins V. Bevan, 3 Rawle 23 ; *Wetherill v. Neilson, 8 Harris 448 ; 
*Fraley v. Bispham, 10 Barr 320; *Jennings v. Gratz, 3 
Rawle 168. 

J. Garty, for defendants in error. — The bill of lading with the 
representation of the sellers was an implied warranty that the 
coal was merchantable : Hanks v. McKee, 2 Litt. 227 ; Gardner 
V. Gray, 4 Camp. 144 ; Miller v. Schilizzi, 17 C. B. 649 ; Hyatt 
V. Boyle, 5 G. & J. 110 ; Edwards v. Hathaway, 1 Phila. R. 547. 

The opinion of the court was delivered. May 11th, 1874, by 
Mercur, J. — It is well settled, as a general rule, that the pur- 
chaser takes the risk of the quality of an article purchased, un- 
less there be fraud or warranty. In this case no fraud is alleged, 
and there was no express warranty. The action is assumpsit 
on an implied warranty of quality. 
There is an implied warranty of title and generally of the 
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species in a sale, but not of quality. Hence, where the vendor 
in the bill of parcels described the article as blue paint, it was 
held to be an implied warranty that it should be blue paint: 
*Borrekins v. Bevan, d al., 3 Rawle 23. *rraley v. Bispham, 10 
Barr 320, was a case of the sale of tobacco by sample. 

In the bill of parcels it was stated to be superior sweet- 
scented Kentucky leaf tobacco, yet the statement was held : 
First, to be no evidence from which a jury might infer a war- 
ranty that it was either superior or sweet-scented. Secondly, 
that the vendor was not liable in an action ex contractu, if it was 
Kentucky leaf tobacco, although of a very low quality, ill fla- 
vored, unfit for the market and not sweet-scented. It was there 
said all gradations in quality are at the hazard of the buyer. 

The opinions of persons differ greatly as to the quality of 
goods sold. Purchasers do not generally rely solely upon the 
mere opinion of the vendor. They either act upon their own 
judgments, or exact something more than the mere opinion of 
the person from whom they are buying. The law gives a reme- 
dy for breach of contract, but cannot undertake to give damages 
for mere expectations disappointed. Mere representation does 
not constitute a warranty. The relation between buyer and 
seller is not a confidential one. If the buyer, instead of exact- 
ing an explicit warranty, chooses to rely upon the bare opinion 
of one who knows no more about the matter than he does 
himself, he has himself only to blame for any loss he may 
thereby sustain : *Mcrarland v. Newman, 9 Watts 55 ; *Wetherill 
V. Neilson, 8 Harris 448. In the absence of an agreement by the 
vendor, the purchaser takes at his own risk as to the quality : 
*Eagan v. Gall, 10 Casey 236. 

The facts in this case show the defendants in error had pre- 
viously frequently purchased in large quantities this kind of 
coal, but never o fthe chestnut size. They were, therefore, ac- 
quainted with its general character. They purchased this coal 
in question at fifteen cents less per ton than first-class coal was 
then selling. They now complain that it contained an unusu- 
ally large per centage of slate and dirt. They got substantially 
the kind of coal for which they bargained. The evidence offered 
and received under objection was to its quality. It was error 
to admit it. The fact that it was represented as being well 
adapted to generating steam, and that by reason of its impure 
quality a larger quantity is required to generate a given amount 
of steam, are all insufficient to raise an implied assumpsit. The 
learned judge, therefore, erred in admitting the evidence. 

Judgment reversed, and a venire facias denovo awarded. 
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Sexias and Sexias v. Woods. 

In an action on the case for selling one article for another, there must be either 
a warranty or fraud. 

A sound price does not imply a warranty of soundness. 

The description in a bill of parcels is no warranty. 

This was an action on the case for selling peachum wood for 
brazilletto — the former worth hardly anything, the latter of 
considerable value. 

The defendant had received the wood in question from a 
house in New Providence, to whom he was agent, and in the 
invoice it was mentioned as brazilletto. He had also adver- 
tised it as brazilletto, had shown the invoice to the plaintiffs, 
and had made out the bill of parcels for brazilletto. But it was 
not pretended that he knew that it was peachum, nor did the 
plaintiffs suspect it to be so, as it was delivered from the ves- 
sel, and picked out from other wood by a person on their behalf. 
In short, neither side knew it to be other than brazilletto, nor 
was any fraud imputed. On discovery, however, of the real 
quality of the wood, it was offered to the defendant, and the 
purchase money dememded. On his refusal to accept the one 
or return the other, as he had remitted the proceeds, the pres- 
ent action was brought, in which a verdict was taken for the 
plaintiffs, subject to the opinion of the court. 

Hoffman, for the plaintiffs. — The simple point is whether the 
party who is here, though an agent, be not liable. If the credit 
be to the agent, he will be liable ; but not if it be to the princi- 
pal. This is like the case of a captain of a ship who is known 
to be the agent of his owners, but still, for necessaries furnished, 
is liable on his contract. In these cases the party has a triple 
remedy ; the captain, owner and ship ; therefore, though we 
may have a remedy against the principal, it is by no means an 
exoneration of the agent. In Macbeath v. Haldeman, 1 D. & 
E. 181, it is acknowledged an agent may make himself respon- 
sible on his contract, but government being in that case made 
the debtor by the plaintiff, it was determined no credit was 
given to the defendant. The knowing, therefore, that there is 
a principal, is not giving credit to him. The bill of parcels is 
complete evidence that the defendant made the sale in his own 
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name, not on account of his principal ; he is, therefore, clearly 
answerable. Suppose a consignment sent to this country, and 
a purchase from the consignee, are we driven to look abroad ? 
But it will be contended that, admitting the agent is liable, still 
it must be with this qualification, that he has not paid over the 
money. 

Buller V. Harrison, Covrp. 5*16, will be relied on for this case. 
But there the money was paid by mistake, and the agent did 
not accelerate ; here he took an active step ; he sold and re- 
ceived profits ; he was not a mere recipient of money paid to 
him voluntarily. But there was no remittance in this case. It 
is not a remittance in point of law. It was made in January, 
1801, a month before the note given in part payment fell due, 
which was not till the next month. How, then, could this re- 
turn cargo, transmitted in January, be a remittance of money 
not receivable till February ? Suppose when the note fell due, 
the fact of the wood being different from that for which it was 
purchased had been known, payment had been refused, and the 
note put in suit by the defendant ; would not these circum- 
stances have been a complete defense ? The description of the 
wood in a bill of parcels is as full a warranty of its quality as 
a description of a vessel's being American in a warranty in a 
policy of assurance. Though the contracts are different, the 
rules of construction ought to be the same. If so, and a war- 
ranty was created, then, on the principles in insurance cases, 
parol evidence was inadmissible. To evince the first position 
with which we began, Gonsalez v. Sladen, Bull. N. P. 130, is 
fully in point ; for it is there laid down that a factor beyond sea 
may be sued by a vendor for goods purchased on account of his 
principal, " because," adds the author of the Lex Mercatoria 
Americana, (1 Lex. Mer. Amer. 401,) " it would otherwise be 
impossible to carry on trade ; for who would trust a person un- 
known, and a thousand miles distant? " 

"Woods and Harrison, contra. — ^The remittance is with us 
considered as important. In addition to this we shall contend 
that in all cases like this, unless there be a warranty, somiter or 
fraud, the defendant is not responsible. These three things are 
indispensable. As to a warranty, there is nothing like it, unless 
the mere representation calling it brazilletto be so. The plain- 
tifis were as capable of judging as the defendant. If otherwise, 
it was the plaintiffs' duty to have asked the defendant, do you 
warrant ? The mere saying it was brazilletto did not warrant 
it, for it is not every assertion that will make a warranty. To 
render it so, Buller, J., says, in *Pasley v. Freeman, 3 D. & E. 
57, it must appear by evidence that it was so intended. If, 
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then, it was not sworn to at the trial, it cannot now be supplied. 
The transaction on the part of the defendant was perfectly fair ; 
every information he himself had was given ; every paper and 
document relating to the article shipped were laid before the 
plaintiff, who was left to exercise his own judgment on the 
article and the communications respecting it. 

In Springwell v. Allen, Aleyn. 91, "for falsely and maliciously 
" selling a horse to the plaintiff, as the proper horse of the de- 
" fendant, ubi re vera, it was the horse of Sir J. L., because the 
" plaintiff could not prove that the defendant knew it not to be 
" his own horse, for the declaration must be that he did it 
" fraudulently or knowing it to be not his own horse, for the 
" defendant bought the horse in Smithfield, but not legally 
" tolled, the plaintiff was nonsuited." So, in Dowding v. Mor- 
timer, 2 East. 452, n., the scienter was held necessary to be 
proved. The same doctrine is to be found in 1 Sid. 146, Leakies 
V. Clissel ; S. C, 1 Keb. 522. Proof of an assertion will not 
maintain the action ; the plaintiff must establish the scienter. 
A mere insertion in a bill of parcels can never amount to war- 
ranty ; for that purpose, technical words are necessary. The 
contents of a bill of parcels are never obligatory : 12 Vin. 6 E. 
In this respect it is the custom of trade, invariably, to make out 
the bill in the name of the agent. But the action ought to be 
against the principal, unless in cases of mala fides, or notice : 
Sadler v. Evans, 4 Burr. 1986. The notice is not contended, 
and as to mala fides, the case expresses the very reverse. In 
all contracts for sale, every person is supposed acquainted with 
the subject-matter. All purchasers, in presumption of law, are 
deemed competent judges of what they are about to buy ; and 
if they will purchase without attention to circumstances, the 
maxim of caveat emptor will apply. This doctrine is fully recog- 
nized in *Parkinson v. Lee, 2 East. 314. The seller of a parcel 
of hops with a latent defect, which he did not know of, and 
without warranty or fraud. Held, not to be answerable, though 
they turn out unmerchantable. For the vendee is supposed to 
be as competent a judge of the commodity as the vendor. 
When he is not, and doubts his own abilities, he requires a war- 
ranty ; and the reason that it is held of such force in law is be- 
cause a trust is then reposed in the seller on the faith of which 
alone the buyer acts. In Dowding «. Mortimer, already referred to, 
declaration stated " that the plaintiff bargained with the defend- 
" ant to buy of him a certain musket, as and for a sound and 
" perfect musket, at and for a large price, to-wit : £2 12s 6d, 
" and that the defendant then and there, knowing the said mus- 
" ket to be unsound, broken and imperfect, then and there sold 
" the said musket to the plaintiff as and for a sound and perfect 
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" musket." Yet it was held there was no warranty, and being 
so, it must be proved that it was done soknter by the defendant, 
otherwise there can be no recovery. 

There is no analogy between the case put as to warranties in 
policies. There the subject-matter of the contract is, that there 
shall be an American ship ; if there is none, there is no con- 
tract. The plaintiff made his ^reement with the defendant as 
an agent ; he therefore can never say he is a principal. It fol- 
lows, therefore, that the present is the common case of agent 
and principal, in which the vendee must have his redress over. 
But it is insisted that the money has not been legally remitted, 
the return cai^o being sent previous to the receipt of the cash 
on the note of the plaintiffs, which did not fall due till the 
month after the pretended remittance, as it is termed, was made. 
For this BuUer v. Harrison has been cited ; but if that can be 
attended to, it will be seen that it is strongly in our favor. For 
it expressly goes to prove that when any step has been taken 
on the credit of the funds received by the agent, in consequence 
of which his situation with regard to his principal is changed, 
it shall be deemed to be a payment over. Here we have acted 
on the faith of this note, and made a lai^e remittance, which 
still leaves Young and Montell in our debt ; this, therefore, it is 
presumed, is a remittance ; and, therefore, a perfect exonera- 
tion of the defendant. 

Hoffman, in reply. — If the facts in the case do not amount to 
a warranty, it will hardly be possible to create one. This 
court has decided similar circumstances to amount to a war- 
ranty, in a case where one drug was sold for another. The 
determination, from *2 East. 314, was on a sale by sample, in 
which the court held the vendor not liable for a deterioration 
arising from the known nature of the article. And, surely, as 
to the remittance, it is incongruous to say that has been sent 
which has not been received. It might, perhaps, avail between 
agent and principal, but not when a third person is concerned. 

Thompson, J. — Two questions arising out of this case are 
presented for consideration : 

1st. — Whether an action can be maintained to recover back 
the consideration money, paid under the circumstances stated 
in the case ; and if so, then, 

2d. — Whether the defendant, who acted only as agent or 
factor, can be made responsible. 

From the facts stated with respect to the first point, it appears 
there was no express warranty by the defendant, or any fraud 
in the sale. The wood was sold and purchased as brazilletto 
wood, and a fair price for such wood paid, when in fact the 
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wood was of a different quality, and of little or no value. The 
plaintiff's agent, who made the purchase, saw the wood when 
unloaded and delivered, and did not discover or know that it 
was of a different quality from that described in the bills of 
parcels ; neither did the defendant, who was only consignee of 
this cargo, know that the wood was not brazilletto. The ques- 
tion then arises whether there was an implied warranty, so as 
to afford redress to the plaintiffs, or whether the maxim of 
caveat emptor must be applied to them. 

From an examination of the decisions in courts of common 
law, I can find no case where an action has been sustained 
under similar circumstances ; an express warranty, or some 
fraud in the sale, are deemed indispensably necessary to be 
shown. In the case of *Ghandelor v. Lopus, 2 Cro. Rep. 4, in 
the Exchequer Chamber, it was decided that an action of 
trespass on the case would not lie for selhng a jewel affirming 
it to be a bezoar stone, when in truth it was not, unless it 
be alleged that the defendant knew it was not a bezoar, or he 
warranted it to be such. And in the case of Springwell v. 
Allen, 2 East. 448, in note, it was adjudged that the scienter or 
fraud was the gist of the action where there was no warranty. 
Mr. Wooddeson, in his lectures, 2 Wood. Lee. 415, says, in the 
English law relating to this subject a very unconscientious 
maxim seems long to have prevailed, which was expressed or 
alluded to by the words caveat emptor, signifying that it was the 
business of the buyer to be upon his guard, and that he must 
abide the loss of an imprudent purchase, unless the goodness 
and soundness of the thing sold be warranted by the seller. 
But this doctrine, he says, is now exploded, and a more 
reasonable principle has succeeded, that a fair price implies a 
warranty, and that a man is not supposed, in the contract of 
sale, to part with his money without expecting an adequate 
compensation. 

Here we find a full and complete recognition by this com- 
mentator, that the law once was as laid down in the above 
cases ; and the modern and improved doctrine, as he calls it, 
however reasonable and just it may at first seem, does not 
appear to be fortified and sanctioned by adjudged cases. They 
all determine, either that there must be an express warranty, 
or some fraud on the part of the vendor. In the case of *Bree 
V. Holbech, Doug. 655, assumpsit was brought to recover back 
money paid as the consideration for the assignment of a mort- 
gage which turned out to be a forgery. The defendant being 
an administrator with the will annexed, and finding the mort- 
gage among the papers of the testator, assigned it bona fide, not 
knowing it to be a forgery, and it was adjudged that he was not 
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liable to refund, he having acted in good faith ; and there being 
no covenant for the goodness of the title, that it was incumbent 
on the plaintiff to have looked to the goodness of it. And in 
the case of *Stewart v. Wilkins, Doug. 18, it was ruled that 
assumpsit was the proper form of action where there is an 
express warranty, and Lord Mansfield there said, that selling for 
a sound price, without warranty, may be a ground for assumpsit, 
but in such a case it ought to be laid that the defendant knew 
of the unsoundness : *2 East. 446. 

Again, in the case of *Williamson v. AUison, the same 
subject, in some measure, came under review, and the law, as 
laid down in the case of Springwell v. Allen, and *Chandelor v. 
Lopus, above cited, was fully recognized. Fonblanque, in his 
valuable Treatise of Equity, 1 Fonb. 380, note h, speaking of 
the justice and propriety of this principle, says : " To excite 
" that diligence which is necessary to guard against imposition, 
" and to secure that good faith which is necessary to justify a 
" certain degree of confidence, is essential to the intercourse 
" of society. These objects are attained by those rules of law 
" which require the purchaser to apply his attention to those 
" particulars which may be supposed to be within the reach of 
" his observation and judgment ; and the vendor to communi- 
" cate those particulars and defects which cannot be supposed to 
" be immediately within the reach of such attention. If the 
"purchaser be wanting of attention to those points where 
" attention would have been sufficient to protect him from 
"surprise or imposition, the maxim caveat emptor ought to 
"apply. But even against this maxim he may provide by 
" requiring the vendor expressly to warrant that which the law 
" would not imply to be warranted. If the vendor be wanting 
" in good faith, fides servanda is the rule of law, and may be 
" enforced both in equity and at law." 

These observations, I think, apply with peculiar force in the 
case before us. The agent of the plaintiffs, who made the 
purchase, was present at the delivery of the wood, and the 
defect now complained of was within the reach of his observation 
and judgment, had he bestowed proper attention. I am satisfied 
that, according to the settled decisions in the English courts, 
either an express warranty or some fraud or deceit on the part 
of the vendor is necessary to be shown in order to entitle the 
purchaser to the remedy sought after in the present case. I see 
no injustice or inconvenience resulting from this doctrine ; but, 
on the contrary, think it best calculated to excite that caution 
and attention which all prudent men ought to observe in 
making their contracts. I am, therefore, of opinion with the 
defendant, on the first point, which renders it unnecessary for 
me to examine the other question raised on the argument. 
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Kent, J. — ^This is a clear case for the defendant. If, upon a 
sale, there be neither a warranty nor deceit, the purchaser pur- 
chases at his peril. This seems to have been the ancient and 
the uniform language of the English law ; and the only writer 
of authority that calls this doctrine in question is Professor 
Wooddeson, in his Vinerian Lectures, and he does not cite any 
judicial decision as the basis of his opinion. In the case of 
*Ghandelor v. Lopus, 2 Cro. Jac. 4, it was determined in the 
exchequer, by all the judges, except one, that for selling a jewel 
which was affirmed to be a bezoar stone, when it was not, no 
action lay, unless the defendant knew it was not a bezoar stone, 
or had warranted it to be one. This appears to me to be a case 
in point, and decisive. And in the case of *Parkinson v. Lee, 
2 East. 314, it was decided that a fair, merchantable price did 
not raise an implied warranty ; that if there be no warranty, 
and the seller sell the thing, such as he believes it to be, with- 
out fraud, he will not be liable for a latent defect. These de- 
cisions are two centuries apart, and the intermediate cases are 
to the same effect : Go. Litt. 102, a ; Cro. Jac. 197 ; 1 Sid. 146 ; 
*Yelv. 21 ; 2 Ld. Raymond 1121, per Holt, Ch. J. ; *Doug. 20 ; 
Aleyn. 91, cited 2 East. 498, notes. 

By the civil law, says Lord Coke, every man is bound to 
warrant the thing that he selleth, albeit there be no express 
warranty ; but the common law bindeth him not, unless there 
be a warranty in deed or law. So Fitzherbert, N. B. 94, c, 
says, that if a man sell wine that is corrupted, or a horse that 
is diseased, and there be no warranty, it is at the buyer's peril, 
and his eyes and his taste, oughi to be his judges in that case. In 
the case cited from *2 East, the judges were unanimous that 
the rule applied to sales of all kinds of commodities. That 
without a warranty by the seller, or fraud on his part, the 
buyer must stand to all losses arising from latent defects, and 
that there is no instance in the EngUsh law of a contrary rule 
being laid down. The civil law and the law of those countries 
which have adopted the civil as their common law, is more 
rigorous toward the seller, and make him responsible in every 
case for a latent defect. (See the Dig. lib. 1 tit. 2 c. n. 1, which 
gives the very case of selling vitiated wood,) and if the question 
was res integra in our law, I confess I shouid be overcome by 
the reasoning of the civilians. 

And yet the rule of the common law has been well and 
elegantly vindicated by Fonblanque, as most happily reconciling 
the claims of convenience with the duties of good faith. It re- 
quires the purchaser to apply his attention to those particulars 
which may be supposed within the reach of his observation and 
judgment, and the vendor to communicate those particulars 
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and defects which cannot be supposed to be immediately within 
the reach of such attention. And even against his want of 
vigilance the purchaser may provide, by requiring the vendor 
expressly to warrant the article. The mentioning the wood as 
brazilletto wood in the bill of parcels, and in the advertisement 
some days previous to the sale, did not amount to a warranty 
to the plaintiffs. 

To make an affirmation at the time of the sale a warranty, it 
must appear by evidence to be so intended, (Buller, J. 3 D. & 
E. 57 ; Garth. 90; Salk. 210,) and not to have been a mere 
matter of judgment and opinion, and of which the defendant 
had no particular knowledge. 

Here, it is admitted, the defendant was equally ignorant with 
the plaintiffs, and could have had no such intention. 

The cases in which the ship in a policy of insurance has been 
described as neutral or American, and the description held to 
be a warranty, are not at all analagous to the present case. 
The policy is a special contract, in which the whole agreement 
is precisely stated, and no question was ever made in those 
cases but that the assured knew and intended to be understood 
to mean that the vessel was of the character described. I am, 
therefore, for the defendant. 

Lewis, Gh. J., contra. 

Judgment for the defendant. 
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Sands and Crump v. Taylor and Lovett. 

A. sold to B., who was a maltster and brewer, a cargo of Virginia wheat, and it 
was known to B. to be southern wheat, which is always more or less heated, but 
not so as to injure it when manufactured into flour, though it renders it unfit for 
malting. A sample of the wheat, taken in the usual manner from the cargo, was 
exhibited to B. before the purchase, which, on experiment, he found to malt. He 
received a part of the cargo ; but finding some of it heated, and unfit for malting, 
he refused to receive the remainder, though it was good merchantable wheat, and 
«qual to any southern wheat. A. tendered the residue of the cargo to B., and 
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gave him notice that unless he received and paid for the whole, the residue would 
be sold at public auction, and B. held responsible for any deficiency in the 
amount of sales. It was held that the sample of the wheat exhibited to the ven- 
dee was a fair specimen of the quality of the article ; that a contract and delivery 
of a part, transferred the property to the vendee; and that the subsequent sale of 
the residue of the wheat at auction, was not a waiver of the contract ; the vendor 
being, by the refusal of the vendee to accept the wheat, at liberty to abandon it or 
to dispose of it bona fide, as agent of the vendee, to the best advantage by a sale 
at auction. 

This was an action of assumpsit brought to recover the price 
of a cargo of wheat, sold by the plaintiffs to the defendants at 
ten shillings the bushel. Plea, non assumpsit. 

The cause was tried before Mr.. Justice Van Ness, at the New 
York Sittings, the 19th April, 1809, and a verdict was taken for 
the plaintiffs, subject to the opinion of the court, on a case con- 
taining the following facts : 

The cargo was brought from Virginia, and Pollard, the master 
of the vessel, testified that Taylor, one of the defendants, came 
on board and examined the wheat, which was stowed in bulk, 
by running his arm down about 18 inches, near the hatchway, 
into the wheat, which is the usual way of examining a cargo of 
wheat ; he knew it was southern wheat, and the witness un- 
derstood that one William Pearsall had made the contract for 
the wheat in the first instance. The master and Taylor went 
to the plaintiffs', where the contract for the purchase of the 
cargo at 10 shillings a bushel was confirmed, and the defendants 
were to give their notes, payable in two and four months. 
This was about the 18th or 20th of December, 1807, and 
nothing was said, in the hearing of the master, about the sample 
shown to the defendant by Pearsall, nor was any representation 
made as to the quality of the wheat, except that it was mer- 
chantable. After about 400 bushels of the wheat were delivered, 
the defendants refused to take the residue. The master had 
been employed in bringing wheat from the southward, and was 
of opinion that the cargo sold to the defendants was better than 
the generality of cargoes ; that the wheat remaining, after the 
defendants refused to receive more, was better than what had 
been delivered. Cargoes of wheat coming from the southern 
states are always more or less heated, particularly that which 
lies near the hatchway and at a small distance below the sur- 
face ; and there is no other way of examining it but by thrust- 
ing the arm down into the wheat; that some lumps were 
discovered after a part was delivered, which were laid aside ; 
very little of the wheat was injured, and the whole quantity 
put aside as damaged did not exceed three or four bushels ; 
and none of the wheat which could be considered as damaged 
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was delivered to the defendants. The residue of the cargo, 
which the defendants refused to receive, was put into a store by 
the plaintiffs, who, on the 2d of February, 1808, addressed the 
following letter to the defendants, which was received by them 
on the 5th February : 

" Gentlemen : 

" On the 18th day of December last, we sold you a cargo of 
wheat then on board the schooner Hannah, Captain Pollard, 
master, at 10 shillings per bushel of 60 pounds, payable in 
your notes at 2 and 4 months in equal sums each. On the 
19th December you received 376 bushels, and refused to take 
any more. On the 21st December we apprised you that we 
should hold you responsible for all the injury we might sustain 
by your refusing to take the residue of the cargo of wheat, and 
also informed you that we had found it necessary to discharge 
the residue of the cargo of wheat, and that the same was put 
in the store of S. H. Grinnill, (old slip) where it now is, and ever 
since has remained, subject to your control, but which you have 
neglected and refused to accept. We now give you notice that 
unless you shall accept the said wheat by removing it from the 
said store before Saturday next, the 6th instant, that we shall 
cause the same to be advertised and sold at public auction, to 
the highest bidder, on Thursday, the 11th day of February 
instant, at 1 o'clock P. M., at the Tontine Coffee House, in the 
city of New York, and we shall give you credit for the amount 
received and charge you with the balance, if any deficiency 
there shall happen to be. We take this opportunity of de- 
manding from you the notes which were to have been given to 
us, agreeable to your contract, and which you will please to 
deliver to the bearer.' ' 

A bill of the wheat was also delivered to the defendants, and 
the notes demanded, which were refused. The defendants 
admitted the receipt of the letter of the plaintiffs, giving notice 
of their intention to store the wheat. 

The measurer of the wheat testified that the residue of the 
cai^o which was put in store, was good merchantable wheat, to 
which the millers could not object, and might be manufactured 
into flour ; that some of it, perhaps 100 bushels, was some- 
what over-heated. 

William Pearsall, a witness on the part of the defendants, 
testified that he was employed by the plaintiffs to sell the 
wheat in question, and that he carried a sample of the wheat 
to the defendants ; that the sample was obtained by running 
his arm as usual into the hold of the vessel. The defendants 
kept the sample two or three days, for examination, and the 
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wheat was sold according to the terms agreed on between him 
and the defendants, who are brewers. The witness said he 
knew of no other way of selling wheat but by sample ; some of 
the wheat which he examined while the cargo was unloading, 
was a little damp, and in lumps, which were put aside. This 
was known to be southern wheat, which is always somewhat 
heated; the heated part was about 18 inches below the sur- 
face of the hatchway. The cargo of wheat, except the part so 
heated, was as good as southern wheat usually is, and was 
merchantable and fit for making flour. When lumps are found 
they are always thrown aside, as was done in the present case. 
Nothing was said to the defendants about its being fit for 
malting, nor as to its being merchantable. The market price 
of southern wheat was 10 shillings a bushel, and, except the 
heated part, (being from 50 to 100 bushels,) the whole cargo 
was of the same quality as the sample delivered. 

It was proved by two maltsters that two or three of the loads 
of wheat were cool and very fit for malting ; that what was 
delivered afterward was heated, had a vinous smell, and con- 
tained a number of clotted lumps. 

The defendants offered to prove that the sample of wheat 
left by Pearsall with the defendants had been tried before the 
contract was concluded, and had malted very well ; but that 
the wheat which had been delivered would not malt. This 
testimony was rejected by the judge as irrelevant. 

The defendants on the 19th December, 1807, tendered to 
the plaintiffs their notes for the amount of the wheat received by 
them. The counsel for the defendants objected, that the 
plaintiffs by selling the wheat at auction after it had lieen nearly 
two months in store, had made it their own, and were not, 
therefore, entitled to recover from the defendants the differences 
between the net proceeds of the sale by auction and the price 
agreed on by the original contract. The judge overruled the 
objection, being of opinion that the plaintiffs were entitled to 
recover this difference. 

The judge, in delivering his charge to the jury, stated that 
this could not be considered strictly as a sale by sample, and 
that in giving a construction to a contract, the intention of the 
parties was principally to be regarded. That it could not be 
presumed that a seller could ever intend to warrant that every 
part of such a cargo as wheat was in as good order as the sample 
produced. The cargo was the same kind of wheat as the 
sample, and the jury were to consider what was the intention 
of the plaintiffs. As making wheat into flour is the ordinary 
use to which wheat is applied, the jury had a right to suppose 
that the defendants purchased it for that purpose ; and the 
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plaintiffs ought not to be considered as having in view the 
intention of the defendants to convert it into malt. The 
defendants, vfhen they purchased the wheat for a use to which 
it is not ordinarily applied, should have required from the 
plaintiffs a special warranty that it was fit for that particular 
purpose ; that if the jury thought that the wheat was what is 
called merchantable wheat, and such as millers would purchase 
without objection, they ought to find a verdict for the plaintiffs. 
The jury accordingly found a verdict for the plaintiffs for one 
thousand and ninety dollars and seventy-three cents, being 
the balance after deducting the net proceeds of the sale at 
auction, charges of measuring, carting, storing and commission, 
and including the interest on the whole principal sum from the 
18th of February, being two months after making the contract; 
and it was objected by the defendants' counsel, that the interest 
should have calculated on one-half of the principal after two 
months, and on the other half at four months from the time 
of the contract. 

Harris, for the defendants. — This was a sale by sample, and 
the plaintiffs must be considered as warranting the whole cargo 
to be like the sample. In the case of *Hibbert v. Shee, Gampb. 
N. P. 113, it was decided that in a sale of goods by sample, if 
the bulk of the goods did not agree with the sample, the pur- 
chaser was not bound to accept and pay for them ; though it 
was the usage in such cases for the bargain to stand good, and 
the allowance to be made for the inferiority of the article. The 
case before the court is stronger. The defendants were brew- 
ers, and bought the wheat for the purpose of having it made 
into malt. The intention of the buyer, as well as the seller, 
is to be regarded ; and the plaintiffs knew the object for which 
it was purchased. 

Again, the storing and subsequent sale of the wheat, not 
actually delivered, amounts to a dissolution of the contract of 
sale or a waiver of the delivery. Where the price is not paid, 
the vendor cannot bring his action without having delivered, or 
offer to deliver, the article sold. If the vendee does not come 
and take the goods, and pay for them, the vendor may request 
him to take them away ; and if the vendee does not do so in a 
reasonable time, the vendor may dissolve the contract and sell 
them to another person: Salk. 113, 6 Mod. Rep. 162 ; Bull. N. 
P. 50. But it does not follow that he may call on the vendee 
to make good any difference of price. The vendor must have 
it in his power to deliver the wheat before he can call on the 
vendee for the price. Suppose, after the sale at auction, the de- 
fendants had demanded the wheat of the plaintiffs, and offered 
to pay for it, could the plaintiffs have brought their action with- 
out a delivery ? 
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Wells, contra. — If this was a sale by the plaintiffs, and not 
by Pearsall, then it was not a sale by sample. The evidence 
clearly shows that though the terms of the sale were stated by 
Pearsall, the bargain was not concluded by him. That it was 
not a sale by sample, is also confirmed by the fact that one of 
the defendants went and examined the cargo. 

But admitting it to be a sale by sample, we contend that the 
cai^o did correspond with the sample, and was ^ood merchant- 
able wheat, except a few bushels which were thrown aside. 
The plaintiffs did not undertake that it should malt. • It was 
enough that it would answer the ordinary purpose of wheat, 
that of being converted into flour. The plaintiffs received the 
ordinary price for such wheat, and could have sold it to the 
manufacturers of flour at the same price. Admitting that a 
sale by sample amounts to a warranty, yet what did the plain- 
tiffs warrant ? That it should make good flour ; not that it 
would make good malt. All that can reasonably be required 
under the warranty is, that the great bulk of the cargo corres- 
ponded with the sample ; not that every grain of wheat should 
be equally good. 

The subsequent sale by the plaintiffs at auction did not dis- 
solve the contract made with the defendants. After the refusal 
of the defendants to receive and pay for the wheat, the plain- 
tiffs must be considered as their agents. It would be unrea- 
sonable to oblige the plaintiffs to keep the property for an 
Indefinite period of time, especially when of a perishable nature. 

It is a settled practice, that where a merchant here orders 
goods from abroad, and the goods sent do not correspond with 
the order, for the person receiving the goods to sell them as the 
agent of the shipper and for his account. If a horse is sold and 
warranted sound, and afterwards proves to be unsound, the ven- 
dee may offer to return him, and if the vendor refuses to take the 
horse back, the vendee may sell him for the account of the 
vendor. On the same principle, the vendor should have the 
power to sell, where the vendee refuses to receive the goods 
and pay for them, when merchantable according to the con- 
tract. 

In the case of Martens v. Adcock, 4 Esp. Rep. [251, Lord 
Ellenborough decided that the vendor might recover the loss or 
difference of price arising on a resale, as well as damages for 
not taking away the goods ; and that it was no objection to his 
recovering on the general count for goods sold and delivered, 
that he had not the goods there ready to deliver. In the case 
of *Hibbert v. Shee, the sample of sugar produced was white 
and the article was brown, and there was a material difference 
in the value. I have understood that in the case of Heermance 
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& Radcliffe v. Yeomans, decided in this court many years ago, 
the principle for which we contend, as to the power of the 
vendor of goods to resell them, and call on the vendee for the 
difference of price, was adopted. 

T. A. Emmet, in reply. — The plaintiffs knew that the defend- 
ants purchased the wheat for the purpose of being malted. 
Pearsall was the agent of the plaintiffs ; the terms proposed by 
him were accepted by the defendants, and the plaintiffs must be 
bound by the acts of their agent. A sale by sample is a special 
warranty that the whole agrees with the sample, and that the 
whole article is fit for the same purpose as the sample. The 
ordinary use of wheat sold in New York is for malting — at 
least it is not an extraordinary purpose to which it is to be 
applied. 

Whether it was a sale by sample or not was a question of 
fact, and ought to have been left to the jury ; but the judge 
decided it, and the jury were misdirected. The resale was a 
waiver of the contract, if the defendants chose to consider it as 
such. If the contract of sale existed, the tender of the goods 
transferred the property to the defendants, but could they have 
maintained trover for them ? Where did the plaintiffs obtain 
their puthority to sell ? If they had an authority to sell, yet 
they had no power to sell on a credit. Suppose the purchaser 
of the wheat, at the resale, had failed before the^ expiration of 
the 30 days' credit, must not the plaintiff have borne the loss ? 
Such a sale by the plaintiffs on credit, was a complete act of 
ownership. 

The true rule is laid down in Langford v. Tyler, 1 Salk. 113, 
that when the vendee does not come and take away the goods 
and pay for them, on being requested to do so, it amounts to a 
dissolution of the contract, and the vendor may sell the goods 
to another person without being liable to an action on the con- 
tract at the suit of the original vendee for damages. If the 
contract be dissolved, there can be no action upon it in any 
form, unless the power of resale, as in the case of Martens v. 
Adcock, 4 Esp. Rep. 251, is a part of the original contract of 
sale. If the power of resale is always implied as an incident 
to every contract of sale, why should it be made an express 
stipulation in sales at auction ? 

The practice of selling goods not corresponding to order does 
not exist where both parties reside in the same place. It is 
founded in necessity, to save the expense and risk of transpor- 
tation to a great distance. 

Spencer, J. — The questions arising from the case are 

1st. — ^What was the nature of the sale of the wheat ? Is it to 
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be considered as a sale by sample and a warranty that the 
cargo would answer every purpose which the sample would ? 
And 

2d. — Was the subsequent sale of the wheat at public auction 
such a dissolution of the contract as to take away the plaintiffs' 
right to the difference between the sale to the defendants and 
that at auction. 

In considering this case I shall take it for granted that the 
sale of the wheat was by Pearsall, the plaintiffs' agent ; that it 
was by sample; that he knew the defendants' object in pur- 
chasing was to malt the wheat ; and that the sample malted, 
but the residue of the cargo would not. These admissions 
must, however, be connected vsdth other facts warranted by the 
case, such as that the cargo was southern wheat, known to be 
so by the defendants when they purchased it ; that the difference 
between the sample and the cargo consisted in a part of the 
latter being heated, but that it was no more, nor so much 
heated as southern cargoes usually are ; and that the defendants 
are brewers and maltsters. 

It has been frequently decided here that on the sale of a 
commodity, no action can be sustained for any difference in 
quality between the thing contracted for and the thing 
delivered, unless there be fraud or a warranty. I am disposed 
to confine this rule to the case of a sale where the thing sold is 
exhibited, and am ready to admit that on sales by sample there 
is an implied warranty that the sample taken in the usual way 
is a fair specimen of the thing sold. It appears to me that the 
sample by which the defendants purchased was a fair exhibition 
of the quality of wheat of which the cargo consisted ; 
it was taken out in the usual manner by the plaintiffs' agent 
running his arm down and drawing out the sample ; and there 
is no pretense that there was any difference between the sample 
and the cargo except that the latter was heated in a manner 
incident to every cargo of southern wheat. This deterioration 
of the cargo, and which undoubtedly prevented its malting, was 
a fact against which the exhibition of the sample did not war- 
rant, and it is a fact with which the defendants must be presumed 
acquainted, for the law will presume every dealer in articles 
brought to market acquainted with ah the circumstances usually 
attendant on cargoes composed of those articles. It seems to 
me to result necessarily from these facts that the defendants' 
ground of refusal to receive the residue of the cargo after a part 
had been delivered, is not that there has been anything repre- 
sented by the exhibition of the sample unfair in itself and 
deceptive, but that the defendants themselves made the 
purchase without a competent knowledge of the usual and 
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customary course of the trade. This, I think, is what they 
cannot be permitted to take advantage of. 

Although I have not adopted the same course of reasoning 
which was used by the judge at the circuit, the result is the 
same, and the evidence which he overruled I have considered as 
having been given. 

The contract between the parties, and its part execution, pro- 
duced a change of property, the defendants became entitled to 
the wheat, and the plaintiffs to the price stipulated to be given 
for it. After the defendants refused to accept the residue of 
the cargo, it was thrown on the plaintiffs' hands, and they were, 
by necessity, made the defendants' trustees, to manage it, and 
being thus constituted trustees or agents for the defendants, 
they must either abandon the property to destruction, by 
refusing to have any concern with it, or take a course more for 
the advantage of the defendants, by selling it. 

There is a strong analogy between this case and that of the 
assured, in case of an abandonment, when a loss has happened 
within the terms of the policy, and the assurer refuses to 
accept the abandonment. In both cases the party in possession 
is to be considered an ^ent to the other party from necessity ; 
and his exercise of the right to sell ought not to be viewed as 
a waiver of his rights on the contract. This rule operates 
justly as respects both parties, for the reasons which induced 
the one party to refuse the acceptance of the property, will 
induce tlae other to act fairly and to sell it to the best advantage. 
It is a much fitter rule than to require it of the party on whom 
the possession of the thing is thrown,. against his will, and 
contrary to the duty of the other party, to suffer the property 
to perish as a condition on which his right to damages is to 
depend. 

There are no adjudications, in the books, which either 
estabhsh or deny the rule adopted in this case, but it appears to 
be founded on principles dictated by good sense and justice. 
A case was mentioned in the argument Heermance & Radcliffe 
V. Yeomans, decided in this court many years since, of which 
no report is extant. I recollect the case ; the principle now 
adopted was reeegnized in that case. On the whole I think 
the rule now established by the court is a safe one, and con- 
ducive to the attainment of justice between the parties. 

Thompson, J., and Yates, J., were of the same opinion. 

Van Ness, J. — If the circumstances under which the sale in 
this case was made do not imply a warranty that the whole 
cargo would malt, and if the plaintiffs have not impaired their 
right to recover, by subsequently disposing of that part of the 
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wheat which was stored, upon the defendants' refusal to 
receive it, there is no doubt but that the verdict is right. When 
the defense which I overruled on the trial was opened, it 
struck me that if the law was, as it was stated to be by the 
defendants' counsel, it would operate very unjustly in the 
present case, and in all other sales of a similar commodity. I, 
therefore, without hesitation, refused to admit it, and I am now 
perfectly satisfied I was right. Every fact relating to the con- 
dition of the wheat, the place from whence it came, as well as 
the injury to which it was liable in the transportation, were as 
well known to the defendants as to the plaintiffs. There was 
no misrepresentation or concealment ; and there is, therefore, 
no pretense for imputing the least fraud to the plaintiffs, or 
their agent, in the transaction. If, then, the evidence that the 
sample did malt, and the cargo would not, was material, it 
must be because there was an implied understanding that the 
cargo would answer the particular purpose to which it is said 
the defendants intended to apply it. I told the jury that this 
was not strictly a sale by sample, and I still think so. 

The defendants examined the wheat for themselves, and ex- 
ercised their own judgments and skill when they agreed to buy 
it. I do not mean to say that, if the bulk of the cargo 
had been unfit for the purpose to which wheat is ordina- 
rily applied, or if it had not been merchantable, or if it had 
turned out to be manifestly inferior to or of a different quality 
from the sample, that the defendants would, nevertheless, have 
been obligated to receive and pay for it. But none of these 
things appear in this case. The fact whether the wheat was 
merchantable or not, was distinctly left to the jury, and it was 
expressly stated by Pearsall, one of the defendants' witnesses, 
" that except the heated part, the whole cargo was equal in 
quality to the sample delivered." Whether the wheat would 
malt or not was unknovsm probably to both parties, and to say 
that either party contemplated a warranty that it would malt, 
is not supposed by any one fact in the case. And it is certain 
that nothing was more foreign from the plaintiffs' intentions. 
The defendants did not ask the question ; and as all southern 
wheat is more or less heated, which, it is said, destroys the vege- 
tating quality, it may fairly be presumed that the defendants 
knew that some portion, at least, of this cargo would not malt. 

If the defendants intended to hold the plaintiffs hable for a . 
defect which was equally unknown to both parties, it was in- 
cumbent on them to have exacted an express warranty for 
that purpose ; and not having done so, they have no just cause 
to complain. 

The case of *Parkinson v. Lee is a much stronger case in fa- 
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vor of the plaintiffs than the present. That was a sale of hops, 
(part of which appeared after the delivery to be damaged,) by 
sample, mth a warranty that the bulk of the commodity answered 
the sample. The court determined that the law did not raise 
an implied warranty that the commodity should even be 
merchantable, though a fair merchantable price had been paid 
for it ; and that if there be a latent defect existing at the time of 
the sale, unknown to the vendor, and without fraud on his 
part, such a seller is not answerable, though the goods turned 
out to be unmerchantable. 

Lawrence, J., said — •" Here was a commodity offered for sale 
which might or might not have a latent defect ; this was well 
known in the trade ; and the plaintiff might, if he pleased, 
have provided against the risk by requiring a special warranty. 
Instead of which, a sample was fairly taken from the bulk, and 
the plaintiff exercised his judgment upon it ; and knowing, as 
he must have known as a dealer in that commodity, that it was 
subject to the latent defect which afterwards appeared, he 
bought it at his own risk." Almost every word of what is 
here said, and which is reiterqjed by the rest of the court, is 
applicable to this case. 

The defect here was latent, because it was to be detected by 
actual experiment only, and it was utterly unknown to the 
plaintiff. The principle upon which the case of '''Parkinson v. 
Lee was determined has often been sanctioned by this court : 
*Sexias v. Wood, 2 Gaines 48 ; *Snell and others v. Moses, 1 
Johns. Rep. 96 ; Bayard v. Malcolm, &c., 1 Johns. Rep. 431. 

In what respect the case from Campbell's N. P. Rep. is sup- 
posed to apply to the one before us, I have not been able to 
discover. There, Lord Ellenborough goes expressly upon the 
ground that the quality of the sugar offered to be delivered was 
different from the sample. Here, the quality of each was the 
same. There is this further manifest distinction : in that case 
there was an essential difference between the market price of 
the sample and the bulk of the sugar ; whereas in this, the 
whole cargo was worth in the market the whole price which 
the defendants agreed to pay for it. But it is contended that 
the sale by the plaintiffs of that part of the cargo which was 
stored, has discharged the defendants from all liability. This 
is a very clear point. The defendanl:s being bound by the con- 
tract to receive and pay for the whole cargo, and having re- 
fused to do either, what were the plaintiffs to do ? The article 
was perishable, and the interest of all parties required that the 
most should be made of it. Nothing, therefore, is more rea- 
sonable than that the plaintiffs, who were not bound to store or 
purchase the wheat, should be permitted to sell it at the best 
price that could be obtained. The defendants have no right to 



292 Warranty on the Sale of Personal JProperty. 

Sands V. Taylor. 

complain. Had they taken the wheat, as they ought to have 
done, a sale by the plaintiffs would not have been necessary. 
The recovery here is only for the difference between the net 
proceeds of that sale and the price agreed upon in the original 
contract. In the case of Langford v. Administrators of Tyler, 1 
Salk. 113, and S. G. 6 Mod. 162, Holt, Gh. J., ruled "that after 
notice given, the vendor cannot sell the goods to another with- 
out default in the vendee, and, therefore, if the vendee do not 
come to pay and take the goods, the vendor ought to go and re- 
quest him, and then if he do not come to pay and take away 
the goods in convenient time, the agreement is dissolved, and 
he is at liberty to sell them to any other person." The prerequi- 
sites were all complied with before the resale took place. 

But, it was urged, that according to the case just mentioned, 
the contract is considered as dissolved. Be it so; but can there 
be a doubt that the defendants are liable for the difference in 
price being a loss on the resale ? 1 Gomyn. on Gon. 220. Such 
suits have frequently been brought ; and such, as it respects the 
wheat the defendants refused to accept, is the present suit. 

My opinion, also, is that the plaintiffs are entitled to judg- 
ment ; but that the interest' ought to be calculated according to 
the rule contended for by the defendants. 

Kent, Gh. J. — I am of the same opinion. The sale by sam- 
ple was not a warranty as to the soundness of the cargo, nor 
was it so understood by the parties. The cargo corresponded 
with the sample in quality of grain, and that was all that was 
intended by the exhibition of the sample. If the purchaser had 
not been willing to have taken upon himself the risk of the 
sound or unsound condition of the wheat, he should have 
called on the plaintiffs for a special warranty. The case of 
*Parkinson v. Lee, 2 East. 314, is a case in point, in support of 
this doctrine. Nor was the subsequent act of the plaintiffs, in 
selling the wheat not delivered, a waiver of their claim for 
damages for non-performance of the contract. The usage in 
such cases, is, to sell the article after due notice to the other 
party to take it, and that in default of doing it, the article will 
be sold. This usage is convenient and reasonable, and for the 
best interest of both parties. 

What was said by Lord Gh. J. Parker in Guddee v. Rutter, 5 
Vin. 538, goes in support of this practice. The vendor ought 
to have the benefit of that principle as well as the vendee. It 
would be unreasonable to oblige him to let the article perish on 
his hands and run the risk of the solvency of the buyer. The 
course adopted was proper, and ought to be sanctioned. 
Judgment for the plaintiffs. 
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Yan Bracklin v. Fonda. 

In the sale of provisions for domestic use, the vendor, at his peril, is bound to 
know that they are sound and wholesome ; and if they are not so, he is liable to 
an action on the case at the suit of the vendee. 

In error, on certiorari to a Justice's court. 

Fonda, the plaintiff in the court below, declared against Van 
Bracklin, for that he had sold him a quarter of beef as good 
and sornid ; that it was not good and sound, but bad and un- 
wholesome. 

It appeared in evidence that Fonda purchased of Van Brack- 
lin a quarter of beef for his own use ; that the cow had eaten, 
shortly before she was killed, a very large quantity of peas and 
oats, and that she was slaughtered for fear she would die in 
consequence of her having eaten them ; and it was proved, also, 
that those who ate of the beef were generally made very sick, 
and that one of Fonda's servants was sick for two weeks from 
eating it. The jury found a verdict for the plaintiff below for 
fie vdollars damages. 

Per Oariam. The verdict settles the facts, that the beef sold 
was unsound and unwholesome, and that the defendant below 
knew the animal to be diseased, and did not communicate that 
fact when he sold the beef to the plaintiff below. 

In 3 Black. Com. 165, it is stated as a sound and elementary 
proposition, that in contracts for provisions it is always implied 
that they are wholesome ; and if they are not, case lies to re- 
cover damages for the deceit. 

In the sale of provisions for domestic use, the vendor is 
bound to know that they are soimd and wholesome, at Ms 
peril. This is a principle, not only salutary, but necessary to 
the preservation of health and life. 

In the present case, the concealment of the fact that the ani- 
mal was diseased, is equivalent to the suggestion of a felsehood 
that she was sound. 

Judgment affirmed. 
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Swett V. Colgate et al. 

Sale of barilla was made by sample ; the purchaser was not bound to accept 
the article purchased unles it agreed with the sample ; but it did agree, and that 
absolved the plaintiffs from further responsibility. 

Assumpsit for goods sold and delivered. 

The goods were consigned by merchants in England to the 
plaintiffs in Boston, as their factors, who sent them to Messrs. 
Goodhue & Co., of New York, and were invoiced as barilla. 
After offering the article for some time at private sale, Messrs. 
G. & Co., pursuant to instructions, sent it to auction, where it 
was sold, after being advertised in the newspapers, to the de- 
fendants, at a credit of sixty days. G. & Co. offered it for 
sale as barilla, and it was advertised and sold as such, and was 
described in the bill of parcels delivered to the defendants, as 
barilla. The quantity sold was 35 tons and 35 pounds, at 30 
dollars per ton. 

Barilla is a substance procured from a plant of that name, 
cultivated on the coasts of the Mediterranean sea, and there manu- 
factured. It contains soda, or alkali, which constitutes its only 
value, being used in the manufacture of soap, and for which 
purpose it was bought by the defendants, who are soap manu- 
facturers. After using part of the articles, the defendants 
discovered that it was not barilla, but kelp, which is a substance 
greatly resembling barilla, but containing a very small proportion 
of the alkali, or soda. Kelp is made in Great Britain, from sea 
weed, and cannot be distinguished from barilla except by 
analysis. Barilla contains about 50 per cent, alkali or 
soda, but kelp not more than 5 per cent. Kelp is not used in 
this country in the manufacture of soap, nor for any purpose, 
it being in hard masses, and not worth the expense of breaking 
it up ; though it is used as a substitute for common salt in 
Great Britain, where they use barilla in the manufacture of 
soap. 

Previous to the sale at auction, the article was several times 
examined by one of the defendants, who bid for and purchased 
it at auction for them ; and a sample of it was exhibited at the 
time of sale. Goodhue & Co., before the sale, knew that the 
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article was of bad quality, but did not know that it was any 
other than barilla. On discovering that the article was not 
barilla, and before the term of credit given at the sale was 
expired, the defendants offered to pay Messrs. Goodhue & Co. 
for six and three-quarters tons which had been used, at the 
rate of thirty dollars per ton, and return to them the residue ; 
but Goodhue & Co., being agents, declined the offer, and the 
present suit was brought under their direction in the name of 
the plaintiffs, it being agreed by the defendants that no objection 
should be made on that account ; but that the case should be 
considered in the same manner as if the suit had been brought 
by the English consignors. The cause came before the court on 
a case containing the facts above stated. 

P. A. Jay, for the plaintiff. — If the article sold turns out to 
be different from what it was supposed to be by both parties, 
the civil law authorizes the vendee to rescind the contract ; 
but the common law does not. In other words, where there 
is no fraud, and no agreement to the contrary, the civil law 
throws the loss on the seller, and the common law upon the 
purchaser. If the law on the subject is settled and universally 
known, the one rule may be as equitable as the other. The 
rule of the common law of England, as it existed at the time of 
our revolution, was recognized and adopted as the law of this 
state in the case of *Sexias v. Woods, 2 Gaines' Rep. 48, and 
the doctrine of that case has since been steadily adhered to by 
this court : *Snell v. Moses, 1 Johns. Rep. 96 ; Perry v. Aaron, 
ib. 129 ; Defreeze v. Trumper, ib. 274 ; *Holden v. Dakin, 4 
Johns. Rep. 421 ; Davis v. Meeker, 5 Johns. Rep. 354 ; *Sands 
V. Taylor, ib. 395 ; Cunningham v. Spier, 13 Johns. Rep. 392 ; 
*Flemming v. Slocum, 18 Johns. Rep. 403 ; Thompson v. 
Ashton, 16 Johns. Rep. 316. The same rule is recognized by 
Washington, J., in the case of Willing and others v. Consequa, 
1 Peter's Rep. 317, decided in the Circuit Court of the United 
States. 

It is not denied that in the later English decisions, slight 
circumstances have sometimes been considered as amounting 
to a warranty ; but even as the law now stands in the English 
courts, the plaintiff is entitled to judgment. If J. S. orders 
goods without seeing them, and the vendor sends goods which 
do not answer the description, J. S. is not bound to keep them 
or to pay for them. This is too obviously just to require any 
argument or illustration. J. S. cannot be bound to pay for 
what he has not agreed to purchase. This will serve to explain 
many of the English cases which may be cited by the defendants. 

Again : If J. S. buys on the representation of the vendor 
only, and without seeing the article, he is not bound to pay for 
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it if it should prove to be different from what it was represented. 
It is said, indeed, that the representation amounts to a 
warranty ; but the true reason of the rule is that the article 
dehvered is not that which J. S. agreed to purchase. 

If I agree with a wine merchant for a cask of Madeira wine, 
and that which he sends to me proves to be Teneriffe wine, I 
am not bound to pay for it : Gardiner v. Gray, 4 Camp. N. P. 
Rep. 144. But if the wine is shown to me, and a sample is 
offered for me to taste, and after tasting the sample I agree to pur- 
chase it, I must pay for it, though the vendor called it Madeira 
wine and I paid the price of Madeira wine, and though it proves 
to be Teneriffe ; unless the vendor knew at the time of sale that it 
was not Madeira, or unless he warranted that it was Madeira. So 
where there is a sale by sample, the vendee is not bound to accept 
the bulk of the commodity unless it agrees with the sample ; 
but if it does agree with the sample he is bound to pay for it, 
unless there be either fraud or warranty on the part of the 
vendor. 

By a warranty is meant any engagement, no matter in what 
words expressed, by which the vendor takes upon himself the 
responsibility as to the nature of the article sold. But as any 
form of words may amount to a warranty, where they are so 
understood by the parties, so no words will make a warranty 
where they are not so understood by the parties. 

It is admitted in the present case that there was no fraud on 
the part of Messrs. Goodhue & Go. ; but it will be contended 
that there was a fraud in the persons who consigned the article 
to the plaintiff. But the case stated that barilla and kelp are 
so nearly alike in their appearance that they cannot be distin- 
guished without a chemical analysis ; and the defendants, 
though in the constant habit of using barilla in their manufac- 
ture, and therefore must have had great skill and experience in 
ascertaining the genuineness of the article, and though they re- 
peatedly inspected it before the sale, were, after all, deceived in 
relation to it. Can it, then, be supposed that merchants not in 
the habit of using the Srticle could have been better judges of 
its nature ? Fraud is odious, and not to be presumed. 

The article was sold at auction by sample, which the defend- 
ants examined ; the only warranty, therefore, was that the bulk 
of the article corresponded with the sample ; and that it did 
so, is admitted. The bill of parcels did not amount to a war- 
ranty, nor was it intended as such ; besides, the sale was con- 
summated by the delivery. The bill of parcels merely ascer- 
tained the price or amount to be paid. Nor can it be objected 
that a warranty is to be implied from the invoice. It was not 
exhibited at the sale or shown to the defendants. It was 
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merely sent by the shippers to their agent in Boston, and was 
not intended as a warranty or engagement. Supposing the 
owners to have acted with good faith, they must have sent such 
an invoice because they believed it to be true. But, it will be 
said, that though an express warranty is necessary to make the 
vendor liable for the quality of the articles sold, yet a warranty 
is always implied that the article is that for which it is sold. 
But no such distinction is to be found in the cases which have 
been cited. It is frequently the quality that makes all the differ- 
ence in the value of the article to the purchaser. In what 
else consists the difference between Madeira and Port wine ; 
between ale and small beer ; or between rum and brandy ? 
But, in fact, barilla and kelp are only different qualities of the 
same article. Each contains a mixture of soda with vegetable 
ashes. The only difference between them which the most ex- 
pert chemist can detect, is, that one contains a larger propor- 
tion of soda than the other. 

Winter and Bolton, contra, contended, 1st : That from the 
facts in the case it was to be inferred that the real plaintiffs, the 
consignors in England, knew that the article in question was 
kelp, and not barilla. It was a fraud, therefore, in them in in- 
voicing and representing it as barilla, whereby their agents were 
induced to offer it for sale as barilla, and the defendants to pur- 
chase it as such. They ought not, then, to recover in this ac- 
tion. In Beecker v. Vrooman, 13 Johns. Rep. 302, it was de- 
cided that in an action to recover the price of goods sold, the de- 
fendant may prove a fraud or deceit in the sale so as to defeat 
the action or mitigate the damages claimed by the plaintiffs : 
S. P. Grant v. Button, 14 Johns. Rep. 377. 

2d. — ^The article in question having been advertised and sold 
as and for barilla, and so described in the bill of parcels accom- 
panying the delivery of it to the defendants, an undertaking on 
the part of the vendors that it was barilla, is to be inferred. In 
*Bradford v. Manly, 13 Mass. Rep. 139, the defendant sold two 
casks of cloves by sample which was of the best quality of 
Cayenne cloves ; but after the delivery of them to the vendee, 
it was found that the casks contained a mixture of Cayenne 
cloves with those of an inferior and distinct species of the 
growth of the East Indies, and which was of much less value ; 
and the court held that a sale by sample was tantamount to an 
express warranty that the article sold was of the same quality 
as the sample. Ch. J. Parker, in delivering the opinion of the 
court, mentioned a case decided by him at nisi prius, where the 
defendant advertised for sale good Garaccas cocoa, and the 
plaintiff examined it before he made the purchase, but did not 
know the difference between Caraccas or other cocoa ; and it 
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was proved that the cocoa was of the growth of some other 
place, and of much inferior value to that of Garaccas ; and he 
held that the advertisement by the plaintiff was equivalent to an 
express warranty that the article was Garaccas cocoa. In 
♦Bridge v. Wain, 1 Starkie's N. P. Rep. 504, the defendant sold 
to the plaintiff a quantity of scarlet cuttings intended for the 
Chinese market, and which were understood among merchants 
to mean cuttings of cloth, only, without mixture of serge or other 
materials ; and it was proved that the article sold contained a 
quantity of serge, and part consisted of much smaller shreds 
than those usually sent to Ghina, and would be very unprofit- 
able, if not wholly unsaleable ; there was no special warranty, 
but the goods were described in the bill of parcels as scarlet 
cuttings, and Lord Ellenborough ruled that if they were sold 
by the name of scarlet cuttings, and were so described in the 
invoice, an undertaking that they were such was to be inferred. 
In Gardiner v. Gray, 4 Gamp. N. P. Reports 144, the declaration 
contained a count on a sale of twelve bags of silk by sample ; 
but the written sale note, not mentioning it as a sale by sample, 
or specifying the particular quality, but merely twelve bags of 
waste silk at 10s M per pound. Lord Ellenborough decided 
that the plaintiff could not recover on the count alleging the 
sale by sample, but he was of opinion that, under the circum- 
stances, the plaintiff was entitled to expect a saleable article 
answering to the description in the contract. That without any 
particular warranty, there was an implied term in every contract 
that where there was no opportunity to inspect the commodity, 
the maxim of caveat emptor did not apply: Prosser v. Hooper, 
1 Moore's Rep. 106. In *Jones v. Bowden, 4 Taunt. Rep. 847, 
Heath, J., mentioned a trial before him in an action on the sale 
of sheep, sold as stock ; and the evidence was, that, by the 
custom of the trade, stock were understood to be sheep that 
were sound ; and he directed the jury that it amounted to an 
imphed warranty that they were sound ; and that direction 
was never questioned. In *Ghapman v. Murch, 19 Johns. Rep. 
290, it was decided that any express or direct affirmation of the 
quality and condition of a thing as contra-distinguished from 
opinion, &c., or any words of equivalent import showing the 
intention of the parties that there should be a warranty, will 
be sufficient to support an action on a warranty of the sound- 
ness of the chattel sold. 

3d. — Though there must be an express warranty as to the 
quality of the article sold, yet we insist there is always an 
implied warranty that the article is that for which it is sold ; 
and such appears to be the understanding of the court in the 
cases which have been cited. 
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Woodworth, J., delivered the opinion of the court. 

The defendants purchased at auction the goods in question, 
invoiced as barilla, and advertised and sold as such, but there 
was no warranty, nor any concealment on the part of the 
vendors. 

The goods were consigned by certain merchants in England 
to the plaintiffs, who sent them to Messrs. Goodhue & Co., at 
New York, to be sold ; they were described as barilla in the bill 
of parcels. After the purchase the defendants discovered that 
the article purchased was not barilla, but kelp. Before the 
sale they inspected and examined it, and a sample was exhibited 
at the time of sale. Goodhue & Go. knew it was an article of 
bad quality, but did not know that it was other than barilla. 

I cannot discover anything in this case that will justify the 
charge of unfairness or imposition. Kelp is a substance greatly 
resembhng barilla, and from which it is not easily distinguish- 
able. The defendants first made the discovery after they had 
used a part. There is no ground to suppose that the consignors 
knowingly made a false representation. They were probably 
deceived themselves, and cannot be subjected to the imputation 
of fraud unless that fact be clearly estabUshed by proof. The 
question then, is whether the loss shall fall on the seller or the 
purchaser. 

By the common law, where there is no fraud or agreement 
to the contrary, if the article turns out not to be that which it 
was supposed, the purchaser sustains the loss ; the rule is 
caveat emptor. 

If he doubts the goodness of the article, or does not choose 
to incur the risk of a latent defect, he may refuse to purchase 
without a warranty. The leading case in this court is that of 
*Sexias v. Woods, 2 Gaines 48, which was an action for 
selling peachum wood for brazilletto, and it is very analagous 
to the present case. 

The article was advertised and invoiced as brazilletto, and 
described as such in the bill of parcels, and supposed so to be 
by the parties. The plaintiff's agent saw the wood when 
unloaded and dehvered, and no fraud was imputed. The 
principle established was, that to maintain an action for selling 
one article for another, there must be either a warranty ov fraud. 
This seems to have been the uniform language of the English 
law, and has been recognized in this court by subsequent 
decisions : *Snell v. Moses, 1 Johns .Rep. 96 : Perry v. Aaron, 
1 Johns. Rep. 129 ; Defreeze v. Trumper, 1 Johns. Rep. 274 ; 
*Holden v. Dakin, 4 Johns. Rep. 421 ; Davis v. Meeker, 5 Johns. 
Rep. 354, 395 ; Cunningham v. Spier, 13 Johns. Rep. 392 ; 
*Flemming v. Slocum, 18 Johns. Rep. 403. 
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There are no particular words prescribed by law to make out 
a warranty ; but it is essential that the affirmation made at the 
time of sale be intended by the parties as a warranty, and this 
must appear by the evidence ; if it does not, the affirmation is 
considered as a mere matter of judgment and opinion: *2 
Gaines 56 ; *3 Term Rep. 57. 

The article sold to the defendants had been considered and 
described as barilla; the bill of parcels followed this description, 
which both parties at the time believed to be the true one ; but 
it was evidently an opinion, and not a warranty. With respect 
to the title to the goods sold, an express warranty is not neces- 
sary ; for it is a general rule that the law will imply a warranty 
of title, and that is all the defendants can require. The rule is 
correctly laid down in 2 Bl. Com. 451, that, " with regard to 
the goodness of wares purchased, the vendor is not bound to 
answer, unless he expressly warrants them to be sound and 
good, or unless he knew them to be otherwise, and hath used 
any art to disguise them, or unless they turn out to be different 
from what he represented them to the buyer : " 1 Johns. Rep. 
275. The latter alternative would apply to a case where the 
purchase was made on the representation of the vendor, vrith- 
out seeing the article. The purchaser would not be bound to 
pay for it if it proved to be different from the vendor's repre- 
sentation, because then it is not the thing agreed to be pur- 
chased. ■ If a vendor agrees to sell and deliver Madeira wine 
and he sends Teneriffe, the vendee is not bound to pay. 

The sale in this case was by sample. The purchaser was not 
bound to accept the article purchased, unless it agreed with the 
sample ; but it did agree, and that absolved the plaintiffs from 
further responsibility : 4 Camp., N. P. Rep. 144. There was 
no implied undertaking as to the quality. A sample was fairly 
taken from the bulk ; the defendant exercised his judgment on 
it, and bought it at his own risk. 

We are of opinion that the plaintiffs are entitled to judgment. 
Judgment for the plaintiffs. 
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Oneida Manufacturing Society v. Law- 
rence e^ al. 

No particular phraseology is necessary to constitute a warranty of goods, but 
an assertion or affirmation concerning the thing sold, to be evidence of a warranty, 
should be positive and unequivocal — one which the vendee relies on, which i s 
understood by the parties as an absolute assertion, and not the expression of an 
opinion. 

In ordinary sales, where the vendee has an opportunity of examining the 
commodity, the vendor is not answerable for any latent defect, without fraud or 
an express warranty, or such a direct affirmation or representation as is tanta- 
mount to a warranty, and not the expression of an opinion. 

But in the case of sales by sample, the vendor is held responsible that the 
quality of the bulk of the commodity shall be equal to the sample shown. 

Declaration upon a warranty of cotton that it was good merchantable cotton, 
free from dirt and all filthy matter ; proof that the defendant produced a sample 
of good merchantable cotton, free, &^c., (as in the declaration,) and stated that 
it was good upland cotton, and that the sample was true, or that it was prime 
upland Georgia cotton. 

Held, no variance. 

To entitle the exemplifications of a commission and depositions to be read in 
evidence, there must be an accompanying certificate of o judge or other officer 
authorized by the statute (iR. L. 250, s. 11) to receive and open commissions. 

Every sale of packed cotton must be considered in the nature of a sale by 
sample, which amounts to a warranty that the whole bulk shall compare with the 
specimen exhibited : (per Savage, Ch. J., on the authority of Notf; and McCord's 
Rep. 540, 541.) 

Assumpsit upon an express warranty of cotton. 

The declaration was that the defendants promised that the 
cotton was good merchantable cotton, free from dirt and all filthy 
moMer, 

The cause was tried July 17th, 1823, at the Oneida Circuit, 
before Williams, C. Judge. 

At the trial it was proved that the defendants sold to the 
plaintiffs by bill, as 25 bales of Georgia upland cotton ; the 
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plaintiffs' witnesses swore that one of the defendants (Decem- 
ber, 1820, or January, 1821,) sold the cotton to the agent of 
the plaintiffs, presenting him with samples of the cotton, 
declaring they were drawn from the bales in the warehouse of 
the defendants, and that it was good upland cotton, and that those 
were true samples. 

The defendants' witness who spoke of the sale, said the de- 
fendant represented it as prime upland Georgia cotton. 

The plaintiffs' agent had no opportunity to inspect it. 

Th§ cotton turned out to be far inferior to the sample and 
representation, being foul and damaged. It had been packed 
with a mixture of water which had stained the cotton, and 
rotted a part of it. 

An exemplification of a commission to examine witnesses, 
executed in Georgia, with the return, was offered in evidence 
by the defendants, but objected to and excluded by the judge, 
on the ground that there was no certificate or endorsement 
among the papers offered and exemplified of any judge or 
other officer authorized by statute to receive and open commis- 
sions ; that he had received and opened this, or by whose hands 
it was received. 

Verdict for the plaintiffs. Ds. $736.99. 
J. Piatt, moved for a new trial. 

1st. — He contended that there was a variance between the 
contract declared on and the one proved ; and he cited the 
following cases as illustrative of the great strictness with which 
courts bind down the plaintiff in his proof to the exact words 
of his count, viz : *Snell v. Moses, 1 Johns. Rep. 96 ; Perry v. 
Aaron, ib. 129 ; Bristow v. Wright, Doug. 665 ; King v. Pippet, 
1 T. R. 235 ; *Parkinson v. Lee, 2 East. 314 ; Symonds v. Carr, 
1 Camp. 361 ; Clarke v. Gray, 6 East. 564 ; Hands v. Burton. 9 
East. 349 ; Golding v. Skinner, 1 Pickering's Rep. 162. 

To show that the declaration of the defendants did not 
amount to a warranty, he cited *Chandelor v. Lopus, Cro. Jac. 
4 ; *Sexias v. Woods, 2 Caines' Rep. 48 ; Sug. L. V. 3 ; Heer- 
mance v. Vemoy, 6 Johns. Rep. 5 ; Defreeze v. Trumper, 1 ib. 
274 ; *Holden v. Dakin, 4 ib. 421 ; Davis v. Meeker, 5 ib. 534 ; 
Jendwine v. Slade, 2 Esp. Rep. 572 ; Willings v. Gonsequa, 1 
Peters. Rep. 317 ; *Sands v. Taylor, 5 Johns. Rep. 395 ; *Swett 
V. Colgate, 20 Johns. Rep. 196 ; 2 Com. on Contr. 265 ; Coop. 
Just. 609 ; *Parkinson v. Lee, 2 East. 314. 

3d.^He said the statute (1 R. L. 250 s. 11) is merely di- 
rectory as to the duty of the judge on receiving and opening 
the commission ; his certifying is not essential to its being evi- 
dence ; and his omission should not prejudice the party. All 
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the statute requires is, that it should be executed in a certain 
manner ; that this should appear on its face ; but being filed 
with the clerk and exemplified, the intendment is that it was 
properly received and opened until the contrary is shown. 

Talcott, Attorney General, contra, insisted that there was 
enough proved to authorize the inference of a warranty by the 
jury ; and for this he relied mainly on *Chapman v. Murch, 19 
Johns. Rep. 290 ; and cited ^Bradford v. Manly, 13 Mass. Rep. 
139, in which the court decided that a sale by sample is tanta- 
mount to a warranty that the article sold is of the same kind 
with the sample ; also Gardner v. Gray, 4 Camp. Rep. 144, 
where it was held that, where goods are sold by written 
contract as goods of a certain denomination, there is an impUed 
warranty that they are of a merchantable quality of the denom- 
ination mentioned in the contract ; and Rose v. Beatie, 2 Nott 
& McCord's Rep. of South Carolina 538, 540, 541. 

He said the contract was set forth in the declaration according 
to its substance and effect, which is enough. It need not be 
literally pursued : Bristow v. Wright, Doug. 665, 666, per Lord 
Mansfield ; West v. Andrews, 1 Barnw. & Cress. 77. 

That the commission and depositions were inadmissible, he 
cited Jackson v. Hobby, 20 Johns. Rep. 357. 

Ouria, per Savage, Ch. J. — The questions are : 

1st. — Did the defendants warrant the cotton, and if so, what 
was the warranty ? 

2d. — Is the contract proved as laid ? 

3d. — ^Was the commission properly rejected ? 

There is no particular phraseology necessary to constitute a 
warranty. The assertion or affirmation of the vendor concern- 
ing the article sold must be positive and unequivocal. It must 
be a representation which the vendee relies on, and which is 
understood by the parties as an absolute assertion, and not the 
expression of an opinion : *3 T. R. 57, 58 ; *19 Johns. 290. 
*Sexias v. Woods, 2 Caines 48, is a leading case on this subject. 
The law is there fully recognized that a sound price does not 
imply a warranty, and that, as to any latent defects in the 
article, the rule caveat emptor applies, unless there is a warranty. 
Nothing is there said, however, as to what expressions shall 
constitute a warranty. It appeared that the defendant was 
agent for a house in New Providence, from which he received 
the wood in question. It was invoiced as brazilletto ; he ad- 
vertised it as such, sold it as such, described it as such in the 
bill of parcels, and the plaintiffs' agent selected it from other 
wood, supposing it to be brazilletto, and both parties supposing 
that the wood was, in fact, brazilletto. These facts did not, in 
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the opinion of the court, constitute a warranty. The late case 
of *Swett V. Colgate, 20 Johns. 196, 202, 503, was decided on 
the same principle. The next case after *Sexias v. Woods, 
was that of *Snell v. Moses, 1 Johns. Rep. 96, in which the 
plaintiffs attempted to recover for fraud. They purchased blue 
guineas, for which the cartman inquired, and received three 
bales of blue goods described as blue guineas in the bill of 
parcels. 

No intimation is given in this case on the question of wh at 
would constitute a warranty. In Perry v. Aaron, 1 Johns. Re p. 
129, there was an express warranty, and the court, in granting 
a new trial, do not state whether it was on the ground of a 
variance between the count and the proof, or on the ground of 
merits. In *Holden v. Dakin, 4 Johns. Rep. 421, the defend- 
ant's clerk sold the plaintiff paints of an inferior quality for 
good paints ; but the kegs had not been opened since the 
defendant purchased them. The court say here was no 
express warranty. All that was proved upon the trial was, 
that the clerk of the vendor sold the paints for good paints and 
at a fair price ; but this was not sufficient to raise a warranty. 
If a warranty was to be inferred from these circumstances, it 
would be universal upon every bona fide sa\e at the usual price, 
unless there was as tipulation to the contrary. Such was the civil 
law ; and such is now the law of South Carolina : 2 Nott & 
McCord's Rep. 538. In Davis v. Meeker, 5 Johns. Rep. 355, 
the court say, " the assertion of the defendant that the wagon 
was worth more than its real value, furnishes no ground of 
action." In the case of *Sands & Crump v. Taylor & Lovett, 
5 Johns. Rep. 395, Spencer, Ch. J., says : " It has been fre- 
quently decided here, that, on the sale of a commodity, no 
action can be sustained for any difference in quality between 
the thing contracted for and the thing delivered, unless there be 
fraud or a warranty. I am disposed to confine this rule to the 
case of a sale where the thing sold is exhibited, and am ready 
to admit that on sales by sample there is an implied warranty 
that the sample taken in the usual way is a fair specimen of 
the thing sold." So, also, in Gardner v. Gray, 4 Camp. 145, 
Lord Ellenborough says, " where there is no opportunity to in- 
spect the commodity, the maxim of caveat emptor does not 
apply. He (the purchaser) cannot without a warranty insist 
that it shall be of any particular quality or fineness ; but the 
intention of both parties must be taken to be, that it shall be 
saleable in the market under the denomination mentioned in 
the contract between them." 

In the case under consideration, the sale was by sample ; for 
though the plaintiffs' agent saw the bags in which the cotton 
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was packed, yet he had no opportunity of inspecting the bulk 
of the commodity. He could only see the samples. In this 
respect the present case differs from those of the blue guineas, 
the barilla, and brazilletto. Every sale of packed cotton must 
be considered in the nature of a sale by sample, which amounts 
to a warranty that the whole bulk shall compare with the 
specimen exhibited : 2 Nott & McCord's Rep. 540-1. 

From an examination of the cases, some of which I have 
stated, I am safe in laying down the rule that in ordinary sales, 
when the vendee has an opportunity of examining the com- 
modity, the vendor is not answerable for any latent defect, 
without fraud or an express warranty, or such a direct affirma- 
tion or representation as is tantamount to a warranty, and not 
the expression of an opinion ; but in cases of sales by sample, 
the vendor is held responsible that the quality of the bulk of 
the commodity shall be equal to the sample shown. 

In the case of Gardner v. Gray, where a sample of waste 
silk was shovm to enable the purchaser to form a judgment of 
the commodity, but not as a warranty, Ld. Ellenborough held 
that under such circumstances the purchaser has a right to ex- 
pect a saleable article, according to the description in the con- 
tract. He adds : " Without any particular warranty there is an 
implied term in every such contract. Where there is no op- 
portunity to inspect the commodity, the maxim caveat emptor 
does not apply." It seems to me, therefore, that whether the 
production of the samples in this case be construed a war- 
ranty that the bulk is of the same quality, or whether they were 
shown to the plaintiffs' agent to enable him to form a judgment 
of the quality of the article, the defendants are bound, either 
that the article shall be equal to the samples, or that it shall be 
a saleable one of the description contracted for. 

This is the main point in the cause. I am of opinion there 
was no substantial variance between the contract as laid and 
proved ; and the deposition was properly rejected within : 
Jackson v. Hobbs, 20 John. Rep. 357. 

I am accordingly of opinion that the plaintiffs are entitled to 
judgment. 

New trial denied. 
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10 JOHNSON'S REPORTS 484. 



Chamber v. Bradshaw. 

Where by a bill of sale, B. granted, bargained and sold " a negro woman slave, 
named, &c., being of sound wind and limb, and free from all disease" it was 
held that these were. not words of description, but an averment of a fact, and 
amounted to an express covenant, or warranty, as to the soundness of the slave. 

This was an action of covenard. 

The plaintiff declared on a hill of sale, by which the defend- 
ant, in consideration of $175, granted, bargained and sold to 
the plaintiff, " a negro woman slave, named Sarah, aged about 
thirty years, being of sound wind and hmb, and free from all 
disease," to have and to hold, etc. And the defendant by the 
same instrument covenanted to warrant and defend the slave 
so sold to the plaintiff against the defendant and all other per- 
sons. The plaintiff alleged, as a breach of the covenant, that 
the slave was unsound, and affected with divers diseases, 
to-wit : fits, &c. 

The defendant, after craving oyer of the bill of sale, demurred 
to the plaintiff's declaration. The point raised on the demurrer 
was that the bill of sale did not contain any such covenant as 
to the soundness of the slave, but only a warranty as to the 
title. 

Per Curiam. — The words in the bill of sale, " being of sound 
wind and limb, and free from all disease," are an averment of 
a fact, and import an agreement to that effect. The words 
were not used as a description of the slave ; they amount to an 
express, not an implied, covenant ; to a warranty of the sound- 
ness of the slave. The plaintiff is, therefore, entitled to judg- 
ment. 

Judgment for the plaintiff. 



Warranty on the Sale of Personal Property. 307 

SUPREME COURT OF THE STATE OF NEW YORK, 
UTICA, OCTOBER, 1820. 

i8 JOHNSON'S REPORTS 403. 



Flemming v. Slocum. 

A court of law has concurrent jurisdiction with the Court of Chancery in cases 
of fraud. 

Where a vendor is guilty of a fraudulent concealment of material facts in 
relation to the sale, to the injury of the vendee, an action at law is maintainable 
to recover damages. 

But the fraud must be proved; it cannot be presumed. Therefore, where in 
the sale of a slave without warranty as to his good qualities, there was no other 
proof of a fraudulent representation or of a fraudulent concealment, but what 
might be inferred from the fact that the vendee paid a sound price for a good and 
honest slave, but who proved to be bad and dishonest, and the vendor knew at 
the time that he was so ; this alone is not sufficient to support an action against 
the vendor to recover damages for a fraudulent concealment. 

This was an action on the case to recover damages for a 
fraud in the sale of a negro man named Tom, by the defendant 
to the plaintiff, tried at the Columbia Circuit, before Mr. Justice 
Van Ness, in December, 1819. 

The declaration contained three counts : 

1st. — ^For falsely warranting the slave as good, steady and 
honest. 

2d. — For fraudulently concealing the fact that the slave was 
dishonest and addicted to stealing. 

3d. — For fraudulently representing him as honest, knowing 
him to be a thief, and fraudulently concealing that fact. 

At the trial the plaintiff gave in evidence a bill of sale from 
the defendant, dated the 25th of September, 1815, of the boy 
or man Tom, aged about twenty-one years, for the considera- 
tion of two hundred and seventy dollars. The bill of sale 
contained a covenant by the defendant that the negro man 
Tom was his slave for life, and that he would convey and 
warrant him to the plaintiff as such. The plaintiff was not 
present when the bill of sale was executed. 

The plaintiff then proved by several witnesses that Tom had 
been frequently detected in stealing, and had been imprisoned 
for stealing, and was a bad fellow, and that he had stolen from 
the defendant before he sold him to the plaintiff, and that the 
defendant knew it. 
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There was no proof of any warranty or representation made 
by the defendant to the plaintiff as to the character of the slave. 

The defendant moved for a nonsuit, and the judge directed 
the plaintiff to be called and nonsuited, with liberty to move to 
set the nonsuit aside, and for a new trial. 

A motion was made to set aside the nonsuit and for a new 
trial, on a case agreed upon by the parties. 

E. Williams, for the plaintiff. 

Van Buren, for the defendant. 

Spencer, Ch. J., delivered the opinion of the court. 

The nonsuit was on the ground that there was no proof of 
any fraudulent representation of the qualities of the slave ; and 
probably, also, because there was no proof of a fraudulent sup- 
pression of the truth. As courts of law have concurrent juris- 
diction with courts of equity in cases of fraud, it cannot, I 
think, be doubted, that where it is made to appear that a vendor 
has been guilty of a fraudulent concealment of material facts, 
to the injury of the vendee, an action at law can be sustained 
to recover damages. It is, also, a rule of equity as well as of 
law, that a suppressio veri is equivalent to a suggestio falsi ; and 
where either the suppression of the truth or the suggestion of 
what is false can be proved, in a fact material to the contract, 
the party injured may have relief against the contract. 

It is, however, another well settled rule, that fraud is not to 
be presumed, but must always be proved. In the present case 
the only fact from which a suppression of the truth can be in- 
ferred is the consideration paid by the plaintiff ; and had it 
been proved that the sum paid was a sound price of a slave, free 
from all the bad qualities Tom possessed, that alone would not 
have been sufficient. It is the plaintiff's misfortune that he did 
not either expressly guard against the imposition practiced upon 
him, or that he has no evidence of any representation made to 
him by the defendant. 

The motion to set aside the nonsuit must, therefore, be 
denied. 

Motion denied. 
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Chapman v. Murch. 

Though in an action founded on a warranty of the soundness of a chattel by 
the vendee it is necessary to prove the warranty, yet it is not necessary for the 
plaintiff to show that the defendant made the warranty in express words ; but any 
representation of the state of the thing sold by the defendant, or a direct and ex- 
press affirmation by him of its quality and condition, showing his intention to 
warrant, will be sufficient. 

In error to the Court of Common Pleas of Washington 
County. 

Chapman brought an action of assumpsit against Murch, in 
the court below. The declaration stated that the defendant, 
on the 1st of December, 1818, in consideration that the plain- 
tiff would deliver to the defendant a certain horse of the plain- 
tiff of great value, in exchange for a certain horse of the de- 
fendant, the defendant undertook and promised that the horse 
of the defendant was then and there sound, &c. ; that the 
plaintiff, confiding in the said promise of the defendant, deliv- 
ered to him the said horse of the said plaintiff in exchange for 
the defendant's horse, &c. Yet the defendant, &c., fraudulent- 
ly, &c., did not perform or regard his said promise, &c., for that 
the horse of the defendant was not sound, but, on the contrary, 
was unsound, and had a certain disease called the yellow water, 
of which he afterwards, to-wit, on the 2d day of December, 
1818, died, whereby, &c. 

The defendant pleaded the general issue, and on the trial of 
the cause the plaintiff offered to prove that the parties ex- 
changed horses ; that the plaintiff let the defendant have a 
horse worth 100 dollars, in consideration of which the defend- 
ant let the plaintiff have another horse, which the defendant 
at the time represented to be sound, and that the horse of the 
defendant so delivered to him in exchange was not sound, but 
that he had the disease called the yellow water, which rendered 
him useless, and that he died the next day. The evidence so 
offered was objected to by the defendant's counsel, and rejected 
by the court, on the ground that this being an action of assump- 
sit, founded on a warranty of the soundness of the horse, the 
plaintiff, in order to entitle himself to a recovery, was bound to 
prove an express warranty, and that the testimony offered by 
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the plaintiff did not amount to such a warranty. A bill of ex- 
ceptions was taken to the opinion of the court, on which the 
writ of error was brought. 

The case was submitted to the court without ai^ument, on a 
statement of the points and authorities : Peake's Evid. 279 
(229) ; 3 Esp. N. P. Rep. 72 ; 2 Esp. N. P. Reports 673 ; 3 
Gampb. N. P. Rep. 556 ; 2 Bl. Com. 451 ; 3 Bl. Com. 166 ; 1 
Moore 109 ; 10 Johnson Rep. 109 ; *2 East. 314 ; *2 Caines 
48 ; 1 Johnson Rep. 274 ; *4 Johnson 421 ; 5 Johnson Rep. 354. 

Spencer, Gh. J., delivered the opinion of the court. 

In various cases which have been cited, it appears abund- 
antly, that when the action is founded on a warranty of the 
soundness of a chattel sold, a warranty must be proved ; but it 
nowhere appears that it is necessary that the vendor should 
use the express words, that he warranted the soundness. If a 
man should say, on the sale of a horse, " I promise you the 
horse is sound," it is difficult to conceive that this is not a war- 
ranty, and an express one, too. Peake on Evid. 228, says, 
" in an action on a warranty the plaintiff must prove the sale 
and warranty." " In general (he says) any representation made 
by the defendant of the state of the thing sold at the time of the 
sale will amount to a warranty." He adds, " but where the 
defendant refers to any document, or to his belief only, in such 
cases no action is maintainable, without proof that he knew he 
was representing a falsehood." In every action on a warranty 
it must be shown that there was an express and direct affirma- 
tion of the quality and condition of the thing sold, as contra- 
distinguished for opinion, &c., and when that is made out, it 
would be an anomaly to require that the word warrant should 
be used. Any words of equivalent import, showing the inten- 
tion of the parties that there should be a warranty, will suffice. 
In the present case the plaintiff offered to prove what, under 
the circumstances, might be an express warranty ; and that 
was for the consideration of the jury, under the advice of the 
court: *2 Gaines 56 ; *3 Term 57 ; *10 Johns. Rep. 481. 

The judgment must be reversed, and a venire de novo 
awarded to the court below. 
Judgment reversed. 
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Roberts v. Morgan. 



In an action upon a warranty of a chattel it is not necessary to prove that the 
word warrant was used. 

Any affirmation amounting to a warranty is sufficient. 

On certiorari to a Justice's court. 

Assumpsit by Morgan against Roberts, in the court below, 
on a warranty of a horse upon an exchange of horses. One 
question was whether a warranty was proved. The plaintiff 
told the defendant that he would not exchange, unless the 
defendant would warrant the horse to be sound, to which the 
defendant answered, " he is a sound horse except the bunch 
on his leg." The plaintiff gave proof tending to show that the 
horse had the glanders. Verdict and judgment for the plaintiff, 

W. Crafts, for plaintiff in error. 

J. Ruger, contra. 

Savage, Ch. J., in delivering the opinion of the court, said 
there was no necessity to show that the word warrant was 
made use of. Any affirmation amounting to it is sufficient. 

Judgment affirmed. 



SUPREME COURT OF THE STATE OF NEW YORK, 
UTICA, AUGUST, 1826. 

6 COWEN 354. 



Andrews v. Kneeland. 

On a sale by sample, the vendor is responsible that the bulk of the commodity 
shall be equal in quality to the sample. 

An agent or a broker having power to sell goods without any express restriction 
as to the mode, may sell by sample or with warranty. 
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And it makes no difference with his authority whether the principal reside in 
the same city with him or reside abroad. 

The authority of a broker is not always confined to the power which the princi- 
pal intends to confer on him ; but may extend to that with which he is apparently 
clothed in respect to the subject matter of the sale. 

The principal is bound by the acts of a general agent, provided they are within 
the scope of his authority. But an agent constituted for a particular purpose, and 
under a limited and circumscribed power, cannot bind his principal by an act 
beyond his authority. 

Where an agent, for the purpose of a single act, is not limited as to the manner 
of doing it, the principal may be bound by his acts, though exceeding the authority 
intended to be given. 

Assumpsit on a warranty, that certain cotton, sold by the de- 
fendant to the plaintiff, should be of a like goodness and quality 
with certain samples exhibited; tried at the New York Circuit, 
January 7th, 1824, before Edwards, G. Judge. 

At the trial it was proved that the plaintiff, who was a mer- 
chant residing in Boston, on the 20th of September, 1821, 
purchased of Smidt, the defendant's broker, 124 square bales 
of cotton, by sample, the defendant and the broker residing in 
the city of New York, where the sale took place. That the 
defendant consummated the sale by taking a note, in person, at 
his store in the city. The broker swore that he had no author- 
ity to warrant ; but acted as broker for the defendant in selling 
a large quantity of cotton, of which the cotton in question was 
a part. 

It appeared not to be the general practice in the city of New 
York, to sell cotton by sample, though this was sometimes done. 
The cotton turned out to be much inferior to the samples. 

The judge charged the jury that the question whether there 
had been a warranty, depended' not only on whether Smidt 
had made a warranty, but whether he had any authority to 
make one. That unless the defendant had in some way dele- 
gated that authority to the broker, the defendant could not be 
responsible. That if the practice in New York for cotton bro- 
kers to warrant on their sales were universal, authority to war- 
rant might be implied from this circumstance. He drew a 
distinction between general agents who may bind their princi- 
pals by warranty without express authority, and special agents 
who have not this power ; also between agents residing abroad 
or near their principal ; and charged that Smidt, living near 
his principal, was to be deemed a special agent, and had no 
authority to warrant unless expressly delegated ; that a power 
to sell did not imply a power to warrant ; and that the defend- 
ant was not bound by a sale by sample, unless he knew that 
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the sale was thus made when it was consummated by his ac- 
ceptance of the plaintiff's note. 

The plaintiff excepted to this charge. The jury found for 
the plaintiff six cents damages. 

A motion was now made, in behalf of the plaintiff, for a new 
trial. The motion was founded on the bill of exceptions. 

G. Griffin, for the plaintiff. — Every sale by sample is a war- 
ranty that the bulk shall correspond with the specimen exhibited: 
*Oneida Manf. So. v. Lawrence, 4 Gowen 440. A power of sale 
implies a power to warrant : Pal. on Ag. 161 ; 3 T. R. 757 ; 4 
T. R. 177 ; 5 Esp. Rep. 75 ; 2 Camp. 55. This is uniformly 
so, except in the case of land, where there must be a written 
power produced : 5 Johns. 58 ; or where there is a fraudulent 
misrepresentation which is dehors the authority : 7 ib. 390. I am 
not aware of any distinction between domestic and foreign 
principals ; nor do I find any authority to support the judge in 
saying that an express delegation of authority was necessary in 
this case. Golden, Senator, in Perkins v. The Wash. Ins. Go., 
4 Gowen 660, &c. ; Runguist, v. Ditchell, 3 Esp. Rep. 64 ; and 
Thompson, J., in the Monte Allegre, 9 Wheaton 644, will be 
found to have laid down the true doctrine on the subject. 

H. W. Warner, contra. — The distinction drawn by the judge 
between a general and special agent was clearly law ; and what 
he said about the difference between domestic and foreign 
principals, was altogether unnecessary to the case ; because, 
let the principal reside where he would, here was no more 
than a special agency. The judge did not charge that there 
must be an express delegation of authority. He admitted that 
an impKed one was sufficient. We, however, insist, that ex- 
press authority was necessary, Smidt being a special agent. 
Where an agent is employed in business of a particular kind, 
with power to transact the whole, it is evidence that the princi- 
pal is willing he should do everything ordinarily incidental to 
that branch of business. But it is far otherwise as to a special 
agency. This is admitted as to lands ; and the same reason 
exists in the case of goods. In both cases the vendee must 
derive his title under the power. It is in business as in logic ; 
a general ^ent gives you a general result. A series of instances 
is a good indication of his power. This may be trusted to ; 
and what is apparently co-extensive with his power, shall not 
be deemed to go beyond it. Not so of a single instance. 
There the evidence of the power must be special. It does not 
follow as an inference. But in the case of a general agent, no 
farther evidence need be given than the fact of the general 
power: Paley on Agency, 162, 163,164, 166; 15 East 408. 
The cases cited against us are either exceptions to the rule that 
21 
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the power of a special agent must be shown, founded on usage, 
as in the instance of a servant selhng a horse in 2 Gamp. 65, or 
when a knowledge or recognition of the act by the principal 
was to be inferred. Such is the case of Runguist v. Ditchell. 
D. B. Ogden, in reply, said a man is to be deemed a special 
agent only when a power is given, and he is restricted to 
exercise it in a particular way. But if a power be given, as in 
this case, to sell generally, and there be no express prohibition 
against a warranty, the agency is to be deemed general. This 
is the import of the English cases cited. And this distinction 
is expressly sanctioned in Hicks v. Handsin, 4 Esp. Rep. 114. 
That case turned upon the distinction. The character of a 
special ^ent does not depend on the number of acts he has 
power to do. Usage has nothing to do with the question. 

Curia, per Savage, Gh. J. — The sale in this case was clearly 
a sale by sample. There could be no other, according to the 
weight of the testimony. That, however, is a question of fact. 
It has been deliberately settled by this court, in the case of the 
*Oneida Manuf. So. v. Lawrence, 4 Cowen 440, that in case of 
sale by sample, the vendor is responsible that the bulk of the 
commodity shall be equal in quality to the sample. It is only 
necessary to enquire whether the judge correctly charged the 
jury as to the power of the agent. The difference between a 
general and special agent is well understood. The principal is 
bound by the acts of a general agent, provided they are vrithin 
the scope of his authority. But an agent constituted for a par- 
ticular purpose, and under a limited and circumscribed power, 
cannot bind his principal by any act beyond his authority : 1 
Leverm. 107-8. Thus in Batty v. Carswell, 2 Johns. 48, the 
authority was limited to a single act, to be performed in a par- 
ticular manner. The authority was to execute a note for $250, 
payable in six months. The agent gave a note payable in six- 
ty days. This court held the principal not bound. But where 
the agent is not limited as to the manner of doing a particular 
act, the principal may be bound by his acts, though exceeding 
the authority intended to be given to him. Thus, in the case 
of Ferm. v. Harrison, 3 T. R. 757 ; 4 ib. 177. the fact at first ap- 
peared to be that the defendants had instructed their agent to 
get the bill discounted, but charged him not to endorse it. He, 
however, did endorse it ; and though Lord Kenyon was inclined 
to hold the defendants responsible, yet the rest of the court 
ruled otherwise, and granted a new trial. Upon the next trial 
it appeared that the defendants desired their special agent to 
get the bill discounted, without restricting his power to en- 
dorse. The plaintiff had a verdict which the court refused to 
set aside, on the ground that, as the defendants had authorized 
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the agent to get the bill discounted, without restraining his 
authority as to the mode of doing it, they were bound by his 
acts. The authority of a broker to bind his principal is not in 
all cases confined to the power which the principal intended to 
confirm on him. The interests of the mercantile world require 
that he should bind his principal within the limits of the 
authority with which he has been apparently clothed in respect 
to the subject matter of the sale : Long on Sales 233 ; 15 
East. 38. 

In the case of The Monte Allegre, 9 Wheat. 644, Thomp- 
son, Justice, says : "A merchant who employs a broker to sell 
his goods, knows, or is presumed to know, the state and con- 
dition of the article he offers for sale. And if the nature or 
situation of the property is such that it cannot be conveniently 
examined in bulk, he has a right, and it is for the convenience 
of trade that he should be permitted, to select a portion and 
exhibit it as a specimen, or sample of the whole ; and that he 
should be held responsible for the truth of such representations. 
The broker is his special agent for this purpose ; and goes into 
the market clothed with authority to bind his principal. In 
such cases, if the article does not correspond with the sample, 
the injured purchaser knows where to look for redress ; and 
the owner is justly chargeable with the loss, as he was bound to 
know the condition of his own property, and to send out a fair 
sample, if he undertook to sell in that way." This doctrine is 
supported by abundant authority ; and decides that the broker 
had a power to sell by sample ; and that a sale by sample 
is a warranty that the bulk shall correspond with the 
sample. In this case it is not denied that the de- 
fendant employed the broker to sell the cotton in question. 
His employment was a general one. There was no restriction 
as to the mode of sale, whether by sample or otherwise. He 
had authority to sell as cotton was sold in the due course of 
business. It appears that the most usual sales of cotton were 
by inspecting the bulk ; but that it was unusual to sell by 
sample. The broker, no doubt however, had authority to sell 
by sample, if he thought proper ; and as a sale by sample is of 
itself a warranty that the bulk corresponds with the sample, he 
was authorized by virtue of his employment, unrestricted in 
the mode to be adopted by him, to bind his principal by such a 
sale. 

Whether the principal and broker reside near each other or 
far distant, seems to me not material ; as in this case, there was 
no reference to the principal except as to the mode of pay- 
ment. 

The cases of Nixon v. Hyserott, 5 Johns. 58, and Gibson v. 
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Colt, 7 ib. 393, contain nothing opposed to the principles I have 
advanced. Here there were no vpritten instructions communi- 
cated to the party, nor any fraud. A new trial must be granted. 

New trial granted. 



SUPREME COURT OF THE STATE OF NEW YORK, 
ALBANY, OCTOBER, 1827. 

8 COWEN'S REPORTS 25. 



Duffee V. Mason. 

Words used on the sale of personal property and insisted on by the vendee, as 
amounting to a warranty, should be submitted to the jury ; who are to determine 
whether they were a warranty, especially where the words have no technical 
meaning. 

The criterion is the intention and understanding of the parties ; c. g., where the 
vendor said on the sale of a colt, Ae is sound and will make a fine horse. Held, 
that these words should go to the jury; especially as the vendee had afterwards 
declared that there was no warranty. 

On Error to the Common Pleas of Onondaga. 

Mason sued Duffee before a justice, and declared for a fraud 
and warranty in the sale of a colt from the latter to the former. 
The justice gave judgment for Duffee. Mason appealed to the 
C. P., where he proved that while negotiating the purchase of 
a colt from Duffee, and after the parties had examined it, he 
(M.) mentioned something about the colt being poor to Duffee, 
who said, " there is nothing the matter of the colt ; it is well 
and sound and will make a fine horse." The colt proved to 
have been diseased at the time. Mason said after the sale 
there was no warranty. The C. P. charged the jury that the 
words amounted to a warranty, even if neither party so under- 
stood them at the time they were spoken. The defendant 
below excepted. The jury found for the plaintiff below. 

F. G. Jewett, for the plaintiff in error. — The question should 
have been put to the jury whether the words were intended as 
a warranty : *2 Caines 48 ; *3 Term R. 57 ; Garth. 90 ; Salk. 
210 ; *19 Johns. 290 ; *20 Johns. 203, per Woodworth, J. ; 
*2 Cowen 438 ; 3 Johns. 534. 
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D. Ball, contra, insisted that the words made out a plain case 
of warranty, about which the jury could not differ, and the 
court were justified, therefore, in pronouncing it a warranty. 
There was no question for the jury upon this branch of the 
case. 

Curia, per Sutherland, J. — The court below erred in charg- 
ing the jury that the words spoken by Duffee amounted to a 
warranty, although neither of the parties understood them so 
at the time. The words used may amount to a warranty or 
may be matter of opinion, merely ; and it is for the jury to de- 
termine from all the circumstances of the case, how they were 
understood and intended by the'parties in this case. 

In Chapman v. Murch, *19 Johns. 290, it is said by Spencer, 
Ch. J., it is not necessary to constitute a warranty that the 
word warrant should be used. Any words of equivalent import 
" showing the intention of the parties that there should be a 
warranty, will suffice." In the present case, he continues, the 
plaintiff offered to prove what, under the circumstances, might 
be an express warranty ; and " that was for the consideration 
of the jury under the advice of the court." In *Swett v. 
Colgate, 20 Johns. 203, Woodworth, J., in delivering the opinion 
of the court, uses nearly the same language. He says there are 
no particular words prescribed by law, to make out a 
warranty ; but it is essential that the affirmation made at the 
time of sale be intended by the parties as a warranty, and this 
must appear by evidence. If it does not, the affirmation is 
considered as matter of mere judgment or opinion. In *Roberts 
V. Morgan, 2 Gowen 438, the plaintiff said he would not 
exchange horses, unless the defendant would warrant his horse 
to be sound, to which the defendant answered, " he is sound." 
The jury found this to be a warranty, and this court, upon 
certiorari, affirmed the judgment. There could be no doubt 
in that case that a warranty was intended by the defendant 
and so understood by the plaintiff. Savage, Ch. J., in the 
*Oneida Manufacturing So. v. Lawrence, 4 Cowen 442, says, in 
order to constitute a warranty, the representation must be one 
which the vendee relies on, and which is understood by the 
parties as an absolute assertion and not the expression of an 
opinion. The understanding of the parties to a contract of this 
nature, where the language used by them has no fixed techni- 
cal meaning, is a matter for the determination of the jury ; and 
there is much in the case from which the jury might well 
believe that neither the vendor nor the vendee, at the time of 
the sale, supposed there was a warranty. It was proved that 
the vendee, a short time after, admitted in express terms that 
there was no warranty ; but expressed a suspicion that there 
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was fraud. The question of warranty or not should have been 
submitted to the jury. 
The judgment must be reversed, and a venire de novo issued. 
Judgment reversed. 



IN THE SUPREME COURT OF THE STATE OF NEW 
YORK, NEW YORK, MAY, 1833. 

10 WENDELL 411. 



Whitney v. Sutton. 



Where a court of common pleas on certiorari reverse a justice's judgment on 
the merits, and not for any error in law, happening before the justice, this court 
will not review the decision of the common pleas, although they cannot discover 
the grounds on which the reversal was had. 

An objection of variance between the declaration and proof will not be heard 
on the argument of a writ of error brought to reverse_a judgment of the common 
pleas rendered on certiorari. 

In an action for breach of warranty in the exchange of horses, to support the 
allegation of a warranty, it is not necessary that the word warrant should have 
been used ; and whether what was said amounted to a representation of sound- 
ness, or to a mere expression of an opinion, belongs to the jury to determine. 

Error from the Genesee Common Pleas. 

Whitney sued Sutton in a justice's court, and declared on a 
warranty in the exchange of horses, viz : that the horse which 
the defendant gave the plaintiff in exchange for a horse received 
from him was sound, except the scratches, and that he was 
kind in harness, and alleging a breach of the warranty. The 
defendant pleaded the general issue. The cause was heard 
before a jury. The plaintiff proved that the horse was lame at 
the time of the exchange ; that he expressed his apprehensions 
as to the lameness, and that the defendant said, he is a sound 
horse, except the scratches, and when he gets well of the 
scratches, he will be well of the lameness ; upon this the 
exchange took place. The horse was cured of the scratches, 
but the lameness continued, and evidence was given that it was 
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probably occasioned by a strain of the cords of the leg, and 
would be permanent, and witnesses gave their opinions as to 
the amount of damage. On the plaintiff resting, the defendant 
moved for a nmisuit, on the ground that a warranty had not 
been proved, but the justice refused to nonsuit the plaintiff. 

In the course of the trial, the justice also overruled evidence 
offered by the defendant, that the plaintiff, since the commence- 
ment of the suit, had refused permission to a witness to see 
the horse. After hearing testimony on part of the defendant, 
the jury found a verdict for the plaintiff for $21, on which 
judgment was rendered. The defendant sued out a certiorari, 
returnable in the Genesee common pleas, and the justice made 
a return of the proceedings before him and of the evidence in 
the cause. The common pleas reversed the judgment of the 
justice, with costs ; but on what ground the judgment was 
reversed, does not appear. 

The plaintiff below (Whitney) sued out a ivrit of error re- 
turnable in this court, which brought up the record from the 
common pleas, containing the justice's return. 

H. Putnam, for plaintiff in error. 

A. Smith, for defendant in error. 

By the Court, Savage, Ch. J. — The return of the justice shows 
what questions were raised before him ; they were both of law 
and fact. By the statute the court of common pleas are au- 
thorized to review the whole proceedings in the court below, 
and to decide according to the justice of the case, disregarding 
matters of form which do not affect the merits. With the 
questions of faet which were disputed, this court has nothing 
to do. Upon a wi-it of error we can correct errors of law only. 
The only question of law raised during the trial was whether 
the plaintiff had failed to support his action by proof, and 
should, therefore, be nonsuited. On that question the justice 
certainly decided correctly. Whether the words spoken by 
defendant was an assertion or an opinion, was a proper subject 
for the consideration of the jury. If they amounted merely to 
the expression of an opinion of the defendant, then the action 
could not be sustained ; if, on the contrary, they were intended 
as a representation of the soundness of the horse, and the 
plaintiff relied upon it as such, then they amounted to a war- 
ranty, though the word warrant was not used" ; and as to the 
breach of the warranty, the evidence was strong that the lame- 
ness of the horse was occasioned by some other cause than the 
scratches. The justice, therefore, was correct in refusing to 
nonsuit the plaintiffs. 

It is insisted, now, that there was a variance between the 
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declaration and the evidence. It is a sufficient answer to that 
objection, that it was not raised before the justice, when the 
defect in the proof, if any, might possibly have been supplied. 

On what point, or for what cause, the judgment of the justice 
was reversed, does not appear, and I am at a loss to conjecture ; 
for the verdict of the jury was well warranted by the evidence. 
But whether the decision was according to the right of the case, 
was a proper question to be reviewed by the Common Pleas, 
and it is not a proper question for review by this court. There 
was no error in law in the proceedings before the justice, nor 
does any appear on the record in the proceedings or judgment 
of the common pleas. If the latter court have misjudged upon 
the facts, this court has no power to correct the error. 

As this writ of error is brought to review the judgment of 
the common pleas, and as that court may have reversed the 
justice's judgment for an error in fact, we cannot say that they 
have erred in deciding any question of law, and must, therefore, 
affirm their judgment. 

Judgment affirmed, with single costs. 



IN THE SUPREME COURT OF THE STATE OF NEW 
YORK, ALBANY, JANUARY, 1835. 

13 WENDELL 277. 



Cook V. Moseley. 



An affirmation that a horse is not lame, accompanied by the declaration of the 
owner that he would not be afraid to warrant him, is enough to establish a 
warranty. 

Although a party who has a claim to damages for breach of a warranty may 
insist upon such claim in diminution of damages, when sued for the price of 
the article warranted, he is not bound to do so, and his omission to insist on such 
defense is no bar to an action subsequently brought by him for the recovery of 



It is not necessary, in a record of judgment in the common pleas, to enter 
continuances from term to term, in a certiorari case. 

On a writ of error, the judgment of a common pleas in a certiorari case will 
not be reversed for the omission of setting forth, in the record of judgment, the 
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eertiorariissued to the justice; although, according to correct practice, it should 
be spread upon the record. 

Nor on a writ of error, can it be objected that the officer who signed the 
judgment had no authority to affix his signature to the record. 

Error from the Oneida Common Pleas. 

Moseley sued Cook in a justice's court for abreach of warranty 
in the sale of a horse. The evidence was, that at the time of 
the sale, something was said about the horse being lame, when 
Moseley asked Cook if the mare was lame, who answered that 
she was not lame, and that he would not be afraid to warrard 
that she was sound every way, as far as he knew. 

The mare subsequently proved lame, but as to whether she 
was at the time of the sale, the evidence was contradictory. In 
part payment of the mare, Moseley gave his note, on which he 
was sued by Cook, and which note he paid after suit ; which 
fact was proved on the trial. The justice gave judgment for 
the plaintiff, and the Common Pleas of Oneida, on certiorari 
affirmed the judgment. The defendant sued out a writ of 
error, and now insists that the judgment below ought to be 
reversed, because, 1 : A warranty was not proved : 19 Com. 
Law R. 267. 2 : The plaintiff might and ought to have availed 
himself, by way of defense to the suit on the note, of the matters 
now set up in support of his action 3 : That in the record 
of judgment in the common pleas the certiorari issued to the 
justice is not set forth, the record containing merely the allega- 
tion that the return of the justice was made in pursuance of 
such writ. 4: That there is a discontinuance on the record, 
there being only a general continuance from March, 1832, until 
June, 1833, when judgment of affirmance was given, which, 
though allowed in some cases, is not in a case like the present. 
And, 5 : That the judgment is signed by a Supreme Court Com- 
missioner, who is not authorized to sign judgments in the 
common pleas : 2 R. S. 210, sec. 16, 17 ; ib. 282, sec. 36, 37. 

W. C. Noyes, for plaintiff in error. 

W. M. Tallman, for defendant in error. 

By the Court, Sutherland, J. — Whether what was said by the 
defendant was intended as a warranty or not, was a question 
of fact to be decided by the jury, or in this case by the justice 
before whom the cause was tried. 

The defendant affirmed positively that the mare was not lame. 
It was not the mere expression of an opinion ; and he accom- 
panied it by the declaration that he sl;iould not be afraid to 
warrant her. I think enough was said to amount to a warranty. 
It is not necessary that the term warrant should be used : 19 
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Johns. R. 280, 284 ; 2 Cowen 484 ; *10 Wendell 413. The 
evidence was contradictory upon the question whether the 
mare was in fact lame at the time of the sale. There certainly 
was some evidence to show that she was. This was a pure 
matter of fact. The justice gave judgment for the plaintiff for 
$10, and the Court of Common Pleas of Onedia upon certiorari 
affirmed the judgment. We cannot say that there was any 
error, in point of law, in the decisions of the justice or the 
common pleas ; and their decisions upon questions of fact are 
not the subject of review upon writ of error: *Whitney v. 
Sutton, 10 Wendell 411. The declaration, I think, was obvi- 
ously intended to be upon a warranty. 

2d. — The former suit brought by Cook v. Moseley for a part of 
the price of the mare, was no bar to this suit. Moseley could 
not have set off his damages for a breach of the warranty in 
that action. The amount was not liquidated or capable of 
being ascertained by calculation : 2 R. S. 234, sec. 50, sub. 3; and 
those demands only are barred which might have been set- 
off : 2 R. S. 236 sec. 57. Conceding that the breach of war- 
ranty, or fraud, might have been given in evidence in the 
former suit in diminution of damages, the party was not bound 
to do it, nor was he prejudiced by the omission : Read v. 
McAllister, 8 Wendell 115. ' 

3d. — -It would have been more mechanical and formal to have 
set out the certiorari in the record, instead of reciting the fact 
that the cause had been removed by certiorari into the Court of 
Common Pleas ; but it is not a substantial objection, and may, 
therefore, be disregarded. 

The statute, 2 R. S. 210, sec. 16, is applicable to a case like 
this, and dispenses with the necessity of entering continu- 
ances upon the record from term to term. 

As to the signing of the record : if the officer signing it had 
not authority, the defendant should have moved to set it aside : 
2 R. S. 282, sec. 35, 37. There is no foundation for the writ of 
error, if the record is not signed by a competent officer. It is 
not a question to be entertained and decided on error. 
Judgment affirmed. 



Warranty on the Sale of Personal Property. 323 

STATE OF NEW YORK, COURT OF ERRORS, ALRANY, 
DEGEMRER, 1837. 

i8 WENDELL 425. 



H. & H. P. Waring v. E. W. Mason, 
Executrix of A. Mason, who was im- 
pleaded with Gr. Gallagher. 

In a sale by sample of cotton, the law implies a warranty that the bulk of the 
article corresponds in quality with the sample exhibited ; where, therefore, cotton 
was sold in bales, and the sample exhibited was of cotton of good quality, and on 
opening the bales it was found that they were packed in the interior with masses 
of damaged cotton, it was held that the purchaser was entitled to recover the 
damages sustained by him. 

The mere exhibition, however, of samples at the time of sale, is not of itself 
evidence of an agreement to sell by sample ; it is for a jury to say, under all the 
circumstances of the case, whether the sale was intended by the parties as a sale 
by sample. 

The vendors in such case, selling in their own names, are not exempted from 
liability to the purchasers on the ground that in the sale they acted merely as the 
agents of others, aird were generally known as commission merchants ; to relieve 
themselves from responsibility, they should have disclosed the names of their 
pf incipals. 

Parol evidence of a sale by sample is admissible, although the broker who 
effected the sale made an entry thereof in his books without mentioning that it 
was a sale by sample ; it not having been signed by the broker, and a bought and 
sold note not having been delivered by him to either of the parties. 

In a case of breach of warranty in the sale of chattels, it is not necessary to 
entitle the purchaser to recover the damages sustained by him, that he re turn or 
offer to return the article sold. If he wishes to rescind the sale, and to recover 
back the whole price paid, he must return, or offer to return, the property within 
a reasonable time, but not otherwise. 

The difference in the rules of the civil law and the common law in respect to 
implied warranties on the sale of personal chattels stated and commented on. 

Error from the Supreme Court. 

Gallagher and Mason brought an action of assumpsit against 
the Messrs. Waring, to recover the damages sustained by them 
in the purchase from the defendants of 50 bales of cotton. The 
first count of the declaration charged a sale of the cotton by 
sample, and alleged by way of breach, that the cotton was not 
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of the like goodness and quality with the samples exhibited, but 
was inferior thereto, being bad, damaged, dry and rotten. The 
second count set forth a warranty that the cotton was good, 
merchantable, and free from damage, and alleged a breach of the 
warranty. 

On the trial the following facts appeared : the defendants 
were the holders of a quantity of cotton ; they had permitted a 
broker to take samples and had given him their prices. The 
broker applied to the plaintiffs to make a purchase, and ex- 
hibited the samples which he had, being of good quality, very 
clean and white, and stated the price. The plaintiffs agreed to 
purchase 50 bales at 9 cents per ft)., if the cotton was equal to 
the samples exhibited, and desired the broker to draw fresh sam- 
ples, who accordingly drew fresh samples, which corresponded 
with those first taken. When the broker exhibited to the 
plaintiffs the samples last taken they agreed to take the cotton. 
The plaintiffs paid for the cotton, at the price stipulated, the 
sum of $1,426.05. The cotton was shipped from the store of 
the defendants in the city of New York, on board a brig bound 
to London, and arrived in safety at the latter port. The de- 
fendants were commission merchants in the sale of cotton. At 
the time of the sale to the plaintiffs nothing was said as to who 
were the real owners of the cotton. But both parties resided in 
New York, and it was well known among merchants there that 
the defendants dealt in cotton as commission merchants ; but 
there was no proof that the plaintiffs knew that the defendants 
dealt in cotton on consignment only. The broker stated that he 
made a memorandum of the sale, which he afterwards trans- 
ferred to his brokerage book, which, on diligent search, he had 
not been able to find ; he, however, testified that no entry was 
made by him that the cotton was sold by sample ; that he 
never made such an entry ; that nothing is said in the entry 
about sale by sample, though the sale be so in fact. That the 
entry in his book charged both parties with brokerage, but that 
it is not the practice to receive brokerage from both purchaser 
and seller ; that he always received pay from the purchaser. A 
bill of parcels was given in evidence, furnished by the defend- 
ants on the sale of the cotton, which contained no reference to 
a sale by sample ; it was made out in the names of the defend- 
ants as vendors. The plaintiffs produced evidence, taken under 
a commission in London, proving that the cotton in question was 
falsely packed with large dry masses of damaged cotton in the in- 
terior of the bales ; also proving the custom of London, and show- 
ing the sales of the cotton, and the amount of damages sustained 
by them. The defendants moved for a nonsuit on various grounds, 
which was denied by the presiding judge ; to which decision the 
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defendants' counsel excepted. The jury found a verdict for the 
plaintiffs for $645.05 damages. The defendants applied to the 
supreme court for a new trial, which was refused for the rea- 
sons assigned by the court on granting a new trial in this same 
cause, when the plaintiffs on a former trial had been nonsuited. 
(See 9 Wendell 20.) Judgment having been entered for the 
plaintiffs on the verdict, the defendants sued out a writ of error. 

The cause was argued in this court by 

N. F. Waring and B. F. Butler, (Attorney General of the 
United States,) for the plaintiffs in error. 

J. L. Mason, for the defendant in error. 

Points insisted on in behalf of plaintiffs in error : 

First. — There was no evidence to sustain either count of the 
declaration, and the motion for a nonsuit should, therefore, 
have been granted. 

l.-^The first and third counts allege a sale by sample, and a 
warranty that the bulk of the article should be of the like good- 
ness and quality with the samples exhibited. Supposing it to 
have been proved that the sale was by sample, yet as no fraud 
was pretended, and as it was not proved that the vendors 
intended the exhibition of the samples as a warranty, or had 
any particular knowledge of the contents of the bales; and as the 
contrary appeared, no warranty whatever can be implied, or at 
most only a warranty that the bales contained cotton of the 
hind exhibited, and not as to the goodness or quality of the 
article : *Sexias v. Woods, 2 Gaines 48 ; *Snell v. Moses, 1 
Johns. R. 96 ; *Oneida Manf. So. v. Lawrence, 4 Cowen 440 ; 
2 Kent's Com. 478, 479, and note c. 481, 3d. ed., and the cases 
there cited : 1 ib. 478 ; *Swett v. Colgate, 20 Johns. R. 196 ; 
*Conner v. Henderson, 15 Mass. R. 319 ; 1 Johns. R. 275 ; *5 
Johns. R. 395 ; Myer v. Everth, 4 Gamp. 22 ; ib. 144 ; *Parkin- 
son V. Lee, 2 East 314 ; Hart v. Wright, Supr. Gt. N. Y., May 
term, 1837 ; *Bradford v. Manly, 13 Mass. R. 139 ; *Hastings 
V. Lovering, 2 Pick. 214 ; *Borrekins v. Bevan, 3 Rawle 23. 

2. — The sale, under the circumstances of the case, was not 
a sale by sample, implying a warranty of any description on 
the part of the plaintiffs in error. 1 : The memorandum made 
by the broker in his book is equivalent to a bought and sold 
note, and neither that nor the bill of parcels contains any 
reference to the samples. These are the only evidences of the 
contract, and i parol testimony to enlarge or vary it, was 
inadmissible : Bailey and Bogart v. Ogden, 3 Johns. R. 403 ; 2 
Gaines 118 ; 12 Johns. R. 102 ; 14 ib. 402 ; 8 Gowen 215 ; 3 
Wendell 459. 2 : The broker, in concluding the sale, was the 
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agent of the purchasers exclusively, and the sale was made on 
the samples drawn by him at their request, and not on the 
samples first exhibited by the broker: Lord Raym. 118; 4 
Co wen 44. 3 : The plaintiffs in error were not the owners of 
the cotton, but merely consignees and agents for the sale of it, 
which was known to the purchasers, who had an opportunity, 
equally with the defendants, to inspect the article. The 
doctrine of caveat emptor, therefore, applies : *2 Gaines 48 ; 
*Snell V. Moses, II Johns. R. 96 ; Perry v. Aaron, ib. 421 ; 
*Holden v. Dakin, 4 Johns. R. 421 ; Davis v. Meeker, 5 ib. 354 ; 
*Sands v. Taylor, ib. 414 ; *20 ib. 198 ; *Andrews v. Knee- 
land, 6 Cowen 554 ; Welch v. Garter, 1 Wendell 185 ; 2 Kent's 
Gom. 3 ed. 478,481 ; *10Mass. R. 199. 

3. — The second count alleges a sale on a warranty that the 
bales contained good merchantable cotton and free from dam- 
age. There was no proof of any express warranty to this 
effect, nor of any circumstances implying such a warranty : 
*2 East 314; Long on Sales 122, 128. 

Second. — In this case the cotton ought to have been returned, 
or notice of its defect given, before it was put beyond the reach 
or inspection of the seller : 2 H. Rlack 573 ; 2 Com. on Con- 
tracts 279, 282, and the authoritie's there cited ; 1 Starkie's R. 
257, 385, 477 ; Vanderhost v. McTaggart, 2 Bay 498. 

Third. — The testimony under the commission in regard to 
the custom of London was inadmissible, and ought to have 
been rejected. 

Fourth. — The circuit judge should have left it to the jury to 
decide, as a question of fact, whether or not the sellers intended, 
by the exhibition of the samples, to warrant that the whole was 
of the like goodness and quality; and should have instructed 
the jury, in the event of their determining that question in the 
negative, to find a verdict for the plaintiffs in error : Cases cited 
above; *Bradford v. Manly, 13 Mass. R. 139; *Andrews «. 
Kneeland, 6 Cowen 354. 

Fifth. — The circuit judge should have left it to the jury to 
decide, as questions of fact, whether or not the purchasers had 
notice that the plaintiffs in error were merely consignees and 
agents for the sale of the cotton, and whether or not the pur- 
chasers had equal opportunity with the sellers to inspect it ; and 
should have instructed the jury, in the event of determining 
these questions in the affirmative, to find a verdict for the 
plaintiffs in error. 

Points insisted on in behalf of defendant in error : 

1. — The sale of the cotton in this case was a sale by sample, 
in the usual way in which such sales are effected. The 
authorities annexed to the second point are referred to in sup- 
port of this point. 
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2. — The plaintiffs in error, the vendors, are therefore liable 
for a want of correspondence between the sample and the 
bulk of the article, because in such sales the law implies a 
warranty that the article sold is of the same kind with the 
sample exhibited: lFonb.121; 2 Black. Comm. 451; *Swetti;. 
Colgate, 20 Johns. R. 196 ; *Sands v. Crump, 5 ib. 395 ; *Oneida 
Manuf. So. v. Lawrence, 4 Cowan 440 ; *Andrews v. Kneeland, 
6 ib. 354 ; Beebe v. Robert, 12 Wendell 413; Boorman v. John- 
son, ib. 566 ; *Bradford v. Manly, 13 Mass. R. 139 ; *Hastings 
V. Lovering, 2 Pick. 214 ; Williams v. Spafford, 8 ib. 250 ; 
*Borrekins v. Bevan, 3 Rawle 23 ; Rose v. Beattie, 2 Nott & 
McCord 538 ; Carnochon v. Gould, 1 Bailey 179 ; Vanderhost 
V. McTaggart, 2 Bay 498 ; *Parkinson v. Lee, 2 East 314 ; 
Khnitz V. Surry, 5 Esp. R. 267 ; *Hibbert v. Shee, 1 Camp. 
113 ; Parker v. Palmer, 4 Barn. & Aid. 388 ; Germain v. Barton, 
3 Stark N. P. 32 ; *Chapman v. Murch, 19 Johns. R. 290. 

3. — The broker who effected the sale was employed by the 
plaintiffs in error as their agent, and as such had authority to 
sell by sample : *Andrews v. Kneeland, 6 Cowen 354 ; Monte 
Allegra, 9 Wheaton 644. 

4. — ^The entry of the broker in his book, relative to the sale 
in question, was merely his charge for the brokerage, and can- 
not, therefore, be considered as the contract, or evidence of the 
contract binding upon the parties : Gumming v. Roebuck, 1 
Holt. 172 ; Pettier v. Collins, 3 Wendell 459 ; Rowe v. Osborne,' 
1 Stark. R. 140 ; Long on Sales 116. 

5. — Neither is the bill of parcels, rendered by the plaintiffs in 
error to the purchasers, the contract, or evidence of the con- 
tract : *Jones v. Bright, 5 Bing. 533 ; *Bradford v. Manley, 13 
Mass. R. 139 ; *Borrekins v. Bevan, 3 Rawle 23 ; Boorman v. 
Johnson, 12 Wendell 566. 

6. — There is no evidence in the case that the plaintiffs in 
error did not own the cotton in question ; or, if they were not 
the owners, that the fact was communicated to the purchasers ; 
and even were it proved that the plaintiffs in error did not own 
the cotton, and that the purchasers knew it, the liability of the 
plaintiffs in error, on a sale by sample, would not in the least 
be altered : Paley on Agency 292, and cases cited. 

7. — The obhgations imposed by a sale of this kind are not, 
and cannot be, varied by the use which the purchaser makes of 
the article after it comes into his hands. The contract has all 
the incidents of a sale by sample, whether the commodity is 
consumed at home or abroad. 

8. — It cannot, therefore, affect the liability of the vendor, that 
the purchaser has not returned the article sold : 2 Starkie's Ev. 
645, 3d Am. Ed. and cases cited in the notes ; McAllister v. 
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Reab, 4 Wendell 483 ; *Thornton v. Winne, 12 Wheatonl83 ; 
Street v. Blay, 2 Bam. & Adolph. 456 ; *Okell v. Smith, 1 
Stark. 607. 

9. — Although the sale in the present case should be adjudged 
not to be a sale by sample, yet the purchasers being unable to 
examine the bulk of the cotton, the plaintiffs in error were 
bound to deliver a saleable article of the description contracted 
for, and they were, therefore, liable under the second count ia 
the declaration : *JBluett v. Osborne, 1 Starkie 384 ; *Laing v. 
Fidgeon, 6 Taunt. 327; Gardner v. Gray, 4 Gampb. 144; 
*Bridge v. Wain, 1 Starkie 504 ; *Gray v. Cox, 4 Barn. & Gress. 
108 ; *Jones v. Bright, 5 Bing. 533. 

After advisement, the following opinions were delivered. 

By the Ghancellor. — The conclusion at which I have arrived 
in this case upon the subject of the sale by sample, renders it 
unnecessary for me to express any definitive opinion upon the 
question whether the evidence upon the trial was sufficient to 
have authorized a recovery upon that count of the declaration 
which stated a sale with warranty that the bales contained 
merchantable cotton free from damage. There is unquestion- 
ably a very material difference between the rules of the civil 
law on the subject of implied warranties in sales, and the rules 
of the common law on the same subject, which last is the law 
of this state. By the civil law, if there were error, either as to 
the substance of the thing which was intended to be sold or 
purchased, or as to any of its essential qualities, without which 
it would not be the article for which it was sold ; as if a metal 
was sold for silver bullion, which afterwards turned out to be 
gold or brass ; or, if candlesticks were sold as silver, and they 
afterwards turned out to be only plated, there would be no 
valid sale : Both, on Obi. No. 18 ; ib. on Gont. of Sale No. 34. 
But by the common law, the sale would not be binding in such 
a case, unless the article sold was in such a situation that it 
could not be seen and examined by the parties : *Sexias v. 
Woods, 2 Gaines 48 ; *Swett v. Golgate 20 Johns. R. 196. By 
the civil law, also, there was an implied warranty on the part 
of the vendor that the article sold was not only free from such 
defects as would render it unfit for the use for which it was 
purchased, but also that it was free from defects of a different 
kind which merely diminished its value below that of a sound 
article. In the first case, the vendee might return the article, 
and rescind the sale by a rehibitory action to recover back the 
price ; and in the last case by actio estimatoria, was given to 
enable him to recover the difference in value between the de- 
fective article and a sound one of the same kind : Voet. on the 
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Pand. b. 21, tit. 1, sec. 4, 5. The vendor might, however, in 
either case, exempt himself from liability by an express stipula- 
tion to that effect, unless he was aware of the defect in the 
article and concealed the fact from the purchaser : Poth. on 
Cont. of Sale No. 182. By the law of Scotland, the purchaser 
is allowed to rescind the sale for a defect which renders the 
article unfit for the use for which it was purchased ; but the 
principle of implied warranty against minor defects which 
merely diminish the value of the article, is disallowed, as hurt- 
ful to the interests of commerce : Stair's Inst. 80-81 ; Ersk. Inst. 
b. 3 tit. 3 sec. 10 ; Lindsay v. Wilson, in 1771 ; Morris Diet, 
of Decis. Sale No. 68. The general rules of the common law 
are directly the reverse of those of the civil law ; it being a 
settled rule of the common law, with perhaps some few excep- 
tions, that the vendor is not bound to answer for the quality 
or goodness of the article sold, unless he expressly warrant it 
to be of a particular quality, or to be sound and good ; or 
knows it to be otherwise, and uses some disguise or art to de- 
ceive the purchaser ; or represents the article to be different 
from what it in fact is : 2 Black. Comm. 450 ; 2 Kent's Gomm. 
479. If there is anything to take the case of an ordinary sale 
of cotton, not sold by sample, out of the general rule of the 
common law, when the bales have been fraudulently packed, 
so as to create an implied warranty which will cover such a de- 
fect, it must be upon the ground that it is impossible, in the 
customary mode of examining and selling cotton in the bale in 
this country, for the purchaser to ascertain the defect ; that it 
is, therefore, not within the principle of the common law rule of 
caveat emptor ; and that the interests of commerce require that 
there should be an implied warranty that the cotton is fairly 
packed, so that samples taken from the bales in the ordinary man- 
ner will exhibit its real quality and condition. I am not prepared, 
however, to admit the existence of such a principle of law in 
this state. 

A sale by sample, however, does not come within the prin- 
ciple of the common law, that the purchaser must look out for 
himself, as every agreement to sell by sample does, from its 
very nature, contain an implied, if not an express warranty, 
that the bulk of the article sold corresponds with such sample 
But the mere showing of a sample of cotton to the purchaser 
at the time of the sale is not of itself an agreement to sell the 
cotton by sample, although it amounts to a representation that 
the sample exhibited has been taken from the cotton offered for 
sale in the usual way. In this case, however, I think there 
was sufficient evidence to authorize the jury to find that the 
understanding of the parties was that the cotton was to be ^ 
22 
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sold by the samples exhibited by the broker of the vendors. 
Mumford, the witness, testified that he was authorized by the 
vendors to take samples of their cotton, and he thinks one of 
thfem requested him to do so ; they also furnished him with 
the price at which it was to be sold. There is no doubt, 
therefore, that he was their agent for the purpose of offering 
the cotton for sale, and they subsequently ratified the sale 
which he had made. If a man entrusts a servant or agent to 
sell for him, he is entrusted to do all that he can to effectuate 
the sale, and if, in so doing he exceeds his authority, he still 
binds the principal : Ross' Law of Vend. 156 ; Hilyear v. 
Hawke, 5 Esp. R. 72. The language of the purchaser was, 
that he would take the cotton if it was equal to those samples ; 
and the bargain was concluded upon that understanding. It 
turned out afterwards that the bulk of the article was not equal 
to the samples ; that the cotton was fraudulently packed with 
large dry masses of damaged cotton in the middle of the bales. 
As there was sufficient evidence to authorize the plaintiffs to go 
to the jury upon the question whether the understanding of 
the parties was that the cotton should be sold by the samples 
first exhibited, or those subsequently exhibited which corre- 
sponded with the first in quality, the judge was right in refusing 
to nonsuit the plaintiffs ; and we must presume the case was 
submitted to the jury under proper instructions in other 
respects, as there is no exception to the charge of the judge. 

There was nothing in the case to exempt the defendants from 
liability on the ground that they were merely acting as 
commission merchants, or as agents for some other person. As 
the cotton was sold in their own names, merely proving that 
they were generally known to the plaintiffs and others to be 
commission merchants, amounts to nothing without also 
proving that commission merchants never buy or sell on their 
own account, and I presume no such custom could have been 
established. Besides, if they wish to protect themselves from 
responsibility as agents, they should not have sold in their own 
names, or at least they should have disclosed the name of their 
principal, if the cotton was not in fact theirs, so as to give the 
purchasers an action against him. 

The objection that the memorandum made by the broker in 
his books makes no mention of its being a sale by sample, is 
not well taken. That memorandum was not signed by the 
broker so as to make it binding on either party as a written 
agreement, even if he could be considered as the agent of both 
parties in making the sale ; and a bought or sold note was not 
given by him to either of the parties. The entry was, therefore, 
^ mere private memorandum of the broker, which was not 
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binding on any one as a written agreement. Besides, this was 
not a case within the statute of frauds, so as to require the 
agreement to be in writing in order to make it binding upon the 
parties. 

The fact that the cotton was not returned to the vendors, and 
that it was sent to a foreign country before the fraud was dis- 
covered, did not deprive the purchasers of their rights. From 
the very nature of the fraud in packing, it could not be dis- 
covered without opening the bales ; which, according to the 
commercial usage here, it would be unreasonable to require, as 
they must then have been repacked at a very great expense 
before they would be in a propper situation for exportation. 
The opening of the bales in Liverpool or London is a matter 
of but little importance to what it would be here, as the article 
is there within a very short distance of the places where the 
bales would have to be opened for use ; and the cotton may be 
sent from London or Liverpool to the places where it is to be 
manufactured without the expense of repacking. Even if a 
return of the article would be necessary in ordinary cases to 
enable a party to recover on a warranty, this case must, from 
necessity, form an exception to the rule, as the defect could not 
be discovered until it was too late to return the article. It is 
well settled, however, that in the case of an express warranty 
it is not necessary for the vendor to return, or even offer to 
return the article sold, to enable him to recover the damages 
he has sustained by a breach of the warranty. If he wishes to 
rescind the sale, and to recover back the whole price paid for 
the article, he must return, or offer to return it within a reason- 
abe time, iDut not otherwise : Fielder v. Starkin, 1 H. Black. R. 
17 ; 1 Gamp. N. P. 194 note a. 

Upon the whole, although it is possible that the jury may 
have come to a vrrong conclusion upon the question of fact 
whether there was an agreement or understanding of the parties 
that this was to be a sale by sample, I am satisfied no principle 
of law has been violated by the decision of the judge who pre- 
sided at the trial of this cause. 

I am of opinion, therefore, that the judgment of the supreme 
court should be affirmed. 

By Senator Mack. — It is a just and salutary rule that a sale 
perfected confessedly by the exhibition of a sample, 
where the purchaser has no means or opportunity of examin- 
ing the article in bulk, should imply a warranty that the article 
shall not only be of the same kind, but of the average quality 
with the sample exhibited. There is much difficulty, however, 
in applying this rule to those numerous classes of sales and re- 
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sales of products and manufactured articles which are con- 
ducted through consignees and commission nierchants. In 
these, the circumstances characteristic of each transaction may 
well be permitted to govern. And in cases like the present, 
where no fraud or deception is pretended, and where the facts 
and circumstances justify doubt, it appears to me that the rule 
in question ought not to apply, as it would act rigidly against 
the grower or manufacturer of the article. In this case it was 
held by the supreme court, and urged on the argument here, 
that the broker acted as the agent of the plaintiffs in error, au- 
thorized to sell the cotton by sample, and hence a warranty 
both as to kind and quality should be strictly implied against 
them. According to the testimony of the broker, he was, de 
facto, as much the agent of the purchaser as of the seller. In- 
deed, such appears to be the capacity of a cotton broker. His 
province is to hunt up sellers as well as purchasers ; and the 
purchaser, as a general rule, pays the commissions. He is 
sometimes employed or set in motion by the one party, and 
sometimes by the other, and acts frequently as the joint and 
confidential agent of both. 

From a careful examination of the testimony I deduce the 
following conclusions : 1 — That the plaintiffs in error held the 
cotton for sale on consignment as commission merchants, 
known to be doing business as such, exclusively. 2 — That the 
cotton being of the growth of North Carolina, no samples ac- 
companied the bales, and hence the consignees were not pre- 
pared or authorized by their principals to sell by sample or 
warranty. 3 — That the broker, as is customary with those of 
his calling, for the purpose of securing customers in the way of 
his business, drew samples of the cotton, by permission of the 
consignees, which he exhibited, with others, to one of the plain- 
tiffs below, soliciting him to purchase. 4. — That the plaintiff 
(Gallagher) expressed a willingness to buy, if the cotton was 
equal to those samples ; to ascertain which fact he directed 
other samples to be drawn by the broker, on the examination 
of which he " thereupon took the cotton." Not wishing to be 
known in the transaction as the purchaser, the plaintiff chose 
to complete the purchase through the intervention of the bro- 
ker, and took his own method of satisfying himself of the 
quality of the article. He had the same means of knowing or 
ascertaining the quality as had the vendors. A personal and 
more thorough inspection was in his power ; or he might have 
required the vendors' express warranty. 

Declining or neglecting to do either, he took the article at his 
own risk, upon the faith of the second samples drawn by his 
own direction, and upon the confidence reposed in a common 



Warra'niy on the Sale of Personal Property. 333 

Waring V. Mason. 

agent between buyer and seller, whom he had thus constituted 
his own agent for the purposes of that transaction. Besides, 
the entry in the broker's book, and the bill of parcels from the 
Warings, superadded to these circumstances, would seem to 
justify the inference that there was a complete and satisfactory 
confirmation of the sale, implying no intention or understand- 
ing of warranty on the part of the vendors. 

It may well be questioned whether it would be a sound rule 
of public policy (for such is the object of those laws which 
control individuals in their private transactions) that a sale by 
sample, taken from the bulk of an article, where the purchaser 
has as good an opportunity of seeing the process of extracting 
the sample, and knowing the quality of the article in bulk as 
the vendor, should in all cases imply a warranty. Vast quan- 
tities of products and manufactures are continually passing 
through the hands of agents and commission merchants, con- 
signors and factors, who, from the nature and extent of 
their transactions, have little chance for examination ; and it 
seems to me that it would be a harsh rule of law to hold them 
to an exact knowledge of the quality of every article, and ex- 
empt purchasers, who have more leisure, individually, to exam- 
ine, and often greater skill to judge, from the exercise of that 
vigilance and caution which nature itself exacts from the- self- 
interest and sagacity of man. It appears to me that every sale 
and transfer of property, made in good faith and honesty of 
purpose, where both parties may have an equal opportunity of 
ascertaining the quality and value of the article, should be final 
and at the risk of the purchaser. If the law or the courts 
attempt to establish a different rule, if they undertake to remedy 
the discrepancies of trade and supply skill and discretion to 
purchasers, our judicial tribunals, modify and reform them as 
we may, will be able to do little else than to make and mend 
bargains between individuals. 

In this case I conceive the parties bai^ained upon an equality 
and with mutual good faith ; that no warranty can be legally 
or equitably implied ; and if it could, the cotton having been 
sent beyond sea, where the actual defect and amount of dam- 
age could not well be ascertained, the plaintiffs are equitably 
absolved. The judgment of the supreme court should, there- 
fore, be reversed. 

By Senator Paige. — The first question which I shall con- 
sider is, whether a sale by sample, per se, implies a warranty on 
the part of the vendor that the bulk of the commodity sold 
shall equal in quality and goodness as well as in kind, the sam- 
ples exhibited. Blackstone lays down the rule, 2 Black. Comm . 
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451, as follows : " With regard to the goodness of wares pur- 
chased, the vendor is not bound to answer, unless he expressly 
warrants them to be sound and good, or unless he knew them 
to be otherwise, and hath used any art to disguise them, or 
unless they turn out to be different from what he represented 
them to the buyer ;" in other words, the true rule is laid down 
in *Sexias v. Woods, 2 Gaines 48, and in *Swett v. Colgate, 
20 Johns. R. 196, that there must be either an express warranty 
or fraud to make the vendor answerable for the quality or 
goodness of the article sold. 

There is, strictly speaking, but one species of implied war- 
ranty which can be .deemed to exist on every sale of personal 
chattels, and that is the seller undertakes that the commodity 
he sells is his own. On sales of provisions, in case they prove 
unwholesome, the remedy to the purchaser seems to be given 
upon the ground of knowledge of the unsoundness in the 
seller, which the law presumes : 2 Black. Comm. 165 ; *12 Johns. 
R. 468. Where the article is purchased from the manufac- 
turer, the law implies a like or similar undertaking on his part, 
as would be implied in the employment of a mechanic, viz : 
that the article shall be made in a skillful and workmanlike 
manner. In the case of the purchase of or agreement to pur- 
chase a commodity, where there is no opportunity for inspec- 
tion or examination, as where it is distant from the place of 
making the contract, the contract may be regarded as execu- 
tory, and if the article proves to be different from the vendor's 
representation, the purchaser would not be bound to receive 
or pay for it, because it is not the thing agreed to be purchased. 
But I apprehend that in all cases, on the sales of personal 
chattels, whether by sample or otherwise, (with the qualifica- 
tions or exceptions just adverted to,) where there is an oppor- 
tunity for inspection by the purchaser, and there is no fraud in 
the seller, nor any express warranty, the rule caveat emptor ap- 
plies, and if the article turns out not to be that which it was sup- 
posed to be, or to be inferior in quality or goodness, the pur- 
chaser must sustain the loss. If the purchaser does not choose 
to incur the risk of latent defects, or if he doubts the goodness 
of the article, he should insist upon an express warranty from 
the seller. The opportunity for inspection, in my judgment, 
is not to be determined by its convenience or inconvenience, 
but by its practicability. ■ I see nothing in the sale of packed 
cotton which exempts it from the operation of this rule. Where 
the purchaser, or his agent, sees, or has the opportunity of 
seeing, the bags in which th'e cotton is packed, and of inspecting 
and examining the bulk of the commodity, and chooses to 
content himself with examining samples drawn in the usual 
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manner from the bales, and afterwards it turns out that the 
quality of the bulk is inferior to the samples, he has no claim, 
either in law or sound morals, to require an innocent vendor 
to make good the difference in the value. There is no great 
difficulty, certainly no impossibility, in examining the bulk of 
the cotton, so as effectually to detect any latent defect or hid- 
den unsoundness. Indeed, in the case of *Andrews v. Knee- 
land, 6 Cowan 354, Chief Justice Savage says : " It appears that 
the most usual sales of cotton were by inspecting the bulk, and 
that it was unusual to sell by sample." 

This doctrine of implying a warranty as to the quality and 
goodness of the article in all sales by sample, appears to me to 
be an innovation upon the principles of the common law. It 
is an approximation towards the principles of the civil law in 
relation to sales of personal chattels, which have no binding 
force in this state. By the civil law a sound price implies a 
warranty of soundness ; the civil law is severe upon the seller 
and makes him answerable for every latent defect, although 
not known to him at the time of the sale, and although he did not 
warrant against it. I confess that the well-established princi- 
ples of the common law, in relation to sales of personal chat- 
tels, possess greater attractions for me than those of the civil 
law. The former require the purchaser to inspect the article 
purchased and to take notice of such particulars as are within 
the reach of his observation and judgment, and the vendor to 
communicate all defects within his knowledge and not apparent 
on inspection. The common law also allows the purchaser, if 
he does not wish to run the risk of latent defects, to provide 
himself an indemnity against such defects by requiring an 
express warranty from the vendor. The first case in the 
supreme court in which it was held that a sale by sample im- 
plied, per se, a warranty that the bulk of the commodity 
accorded in quality and goodness of the sample, was that of 
the *Oneida Manufacturing Society v. Lawrence, 4 Cowen 
440. But in that case. Chief : Justice Savage admits the exis- 
tence of the well settled rule, " that in ordinary sales where the 
vendee has an opportunity of examining the commodity, the 
vendor is not answerable for any latent defect, without fraud 
or an express warranty, or such a direct affirmation or repre- 
sentation as is tantamount to a warranty and not the express- 
ion of an opinion." I am aware of a previous obiter dictum of 
Judge Spencer, in *Sands v. Taylor, 5 Johns. R. 395, where he 
says he is " ready to admit that on sales by sample there is an 
impUed warranty that the sample taken in the usual way is a 
fair specimen of the thing sold." The learned judge probably 
obtained this new principle from some of the then recent de- 
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cisions of the English courts, the jugdes of which had not long 
previous to the decision in *Sands v. Taylor, commenced a 
system of judicial legislation on the subject of sales of personal 
chattels, and had been attempting to inoculate the body of the 
common law with some of the principles of the civil law, 
which their predecessors had most perseveringly and inflexibly 
resisted: *Hibbert v. Shee, 1 Camp. N. P. 113, (1807.) Upon 
a review of the decisions upon this subject I think it will be 
found that the remarks of Ch. J. Gibson, in*Borrekins v. Bevan, 
3 Rawle 44, (1831,) are strictly just. He says, speaking of the 
common law rule in regard to warranties on the sale of per- 
sonal chattels : " It was unshaken as founded on the case of 
*Chandelor v. Lopus, Cro. Jac. 4, down to the case of *Parkin- 
son V. Lee, 2 East 314 ; since when a flood of innovations in 
England and some of our sister states has swept away all rule 
on the subject whatever;" and he says that "the Supreme 
Court of the State of New York seems to have fallen in with 
the current, in declaring a direct affirmation to be an express 
warranty or at least evidence of it to go to the jury," referring 
to the cases in *19 Johns. R. 290 ; *20 ib. 190 ; and *4 Cowen 
440. The recent English cases have not only gone the length 
of deciding that in all sales by sample there was an imphed 
warranty that the bulk of the commodity should accord with 
the sample in quality and goodness : *Hibbert c. Shee, 1 Camp. 
113 ; Germaine v. Burton, (1820 ;) 3 Starkie 32 ; 4 Barn. & Aid. 
387, (1821 ;) but also that the commodity shall be of a mer- 
chantable quality and saleable of the denomination mentioned 
in the contract : Gardner v. Gray, 4 Camp. 144 ; *Jones v. 
Bright, 5 Bing. 533, (1829 ;) and also that the vendor impliedly 
warrants that the article sold is fit for the purpose for which it 
is purchased: *5 Bing. 533, (1829;) *Laing v. Fidgeon, 6 Taunt. 
108, (1815;) *Okell i'. Smith, 1 Starkie 108; *Bluett«. Osborne, 
ib. 384. Several of these English cases, however, were sales 
by the manufacturers, or were sales by samples where there 
was no opportunity for inspection. Of the former character 
were the cases of *Jones v. Bright, *Laing r. Fidgeon, and 
*Okell V. Smith ; and of the latter were the cases of *Hibbert 
V. Shee, and Gardner v. Gray. 

A succinct review of the cases in the supreme court of this 
state, will, I think, satisfactorily show that a departure from the 
principles of the common law, as settled on the 19th of April, 
1775, which principles as then established, were adopted as 
part of the law of this state. In *Sexias v. Wood, 2 Gaines 48, 
(1804,) peachum wood was sold for brazilletto. The defendant 
had advertised the wood as brazilletto, and had made out the 
bill of parcels for brazilletto. Neither plaintiff or defendant 
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knew it was peachum wood. It was picked out from other 
wood by the plaintiff's agent. No fraud was imputed to 
defendant. It was held that there must be either a warranty 
or fraud to make the vendor liable ; that a sound price did 
not imply a warranty of soundness ; and that the description 
in a bill of parcels was no warranty. The case of *Chandelor 
V. Lopus, Cro. Jac. 4, was referred to by Justices Thompson 
and Kent as a case decisive of the question. There, in selling 
a jewel, the seller affirmed it was a bezoar stone, when it was 
not ; and it was held that no action lay unless the defendant 
knew it was not a bezoar stone, or had warranted it to be one. 
Kent, J., in the same case, says, " that without a warranty by 
the seller or fraud on his part, the buyer must stand to all 
losses arising from latent defects, and that there is no instance 
in the English law of a contrary rule being laid down." He 
further says, that " in the case of *Parkinson v. Lee, 2 East 314, 
it was decided that a fair, merchantable price did not raise an 
implied warranty, and that if there be no warranty, and the 
seller sell the thing such as he believes it to be, without fraud, 
he will not be liable for latent defects ; that the decisions of 
*Chandelorv. Lopus and *Parkinson v. Lee were two centuries 
apart, and the intermediate cases were to the same effect." 
The same principles were reasserted in *Snell v. Moses, 1 
Johns. R. 96; and in *Holden v. Dakin, 4 Johns. 421, (1809.) 
In *Sands v. Taylor, 5 Johns. R. 395, a large quantity of 
Virginia wheat had been sold to the defendant, who was a 
maltster and brewer, by sample. The sample, on experiment, 
was found to malt. The defendant received a part of the 
cargo, but finding some of it heated, and unfit for malting, 
refused to receive the remainder, although it was as good as 
southern wheat generally is, and was merchantable and fit for 
making flour. The defendant examined the wheat by drawing 
a sample. The vendor brought an action to recover the price 
of the cargo of wheat, and recovered. Spencer, J., in that case, 
says : " On the sale of a commodity, no action can be sustained 
for any difference in quality between the thing contracted fdr 
and the thing delivered, unless there be fraud or warranty." 
Van Ness, J., held that the sale was not strictly a sale by 
sample, as the defendants examined the wheat for themselves 
when they agreed to buy it. He says, " whether the wheat 
would malt or not was probably unknown to both parties ; and 
to say that either party contemplated a warranty that it 
would malt, is not supported by any one fact in the case." 
" If the defendants intended to hold the plaintiff liable for a de- 
fect which was equally unkndwn to both parties, it was 
incumbent upon them to have exacted an express warranty for 
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that purpose." And he refers to the case of *Parkinson v. 
Lee, and says that the principle upon which that case was de- 
termined has often been sanctioned by the supreme court. 
Kent, Gh. J., in the same case, says : "The sale by sample was 
not a warranty as to the soundness of the cargo, nor was it 
understood so by the parties." If the purchaser had not been 
willing to have taken upon himself the risk of the sound or 
unsound condition of the wheat, he should have called on the 
plaintiff for a special warranty. 

The case of *Parkinson v. Lee is a case in point in support 
of this doctrine. In *Swett v. Colgate, 20 Johns. R. 196, (1822,) 
it was held that on the sale of goods the vendor is not answer- 
able for their quality or goodness, unless there is an express 
warranty or fraud. In that case kelp was sold for barilla, both 
vendor and vendee supposing it was barilla. Before the sale 
the defendant inspected it, and a sample was exhibited at the 
time of the sale. It was held that no action lay against the 
vendor by the vendee for the bad quality of the article pur- 
chased ; that the common law rule of caveat emptor applied. 
Woodworth, J., in that case says : " If the purchaser doubts the 
goodness of the article, or does not choose to incur the risk of 
a latent defect, he may refuse to purchase vsdthout a warranty." 
In Welch v. Garter, 1 Wendell 185, the principle was reasserted, 
that where the purchaser views the commodity himself, and 
there is neither fraud nor warranty, the rule of caveat emptor 
applies. In this case a fraudulent preparation, of no value, 
was sold for alicant barilla. The defendant examined the arti- 
cle, and it was held by Sutherland, J., that to maintain an 
action for selling one article for another, there must be either 
warranty or fraud. He says : " A vendee has it always in his 
power to guard against any latent defect or deception in the 
article by exacting a warranty from the vendor." In the case of 
the *Oneida Manufacturing Society v. Lawrence, 4 Gowen 440, 
it was held that in the case of a sale by sample, there was an 
implied warranty that the quality of the bulk of the commodity 
shall be equal to the sample shown. This was a case of a sale 
of cotton by sample. The defendants declared that the cotton 
was good upland cotton, and that the samples exhibited were 
true samples. The cotton was inferior to the samples, being 
foul and damaged. Savage, Gh. J., in this case says, "that 
although the plaintiff's agent saw the bags in which the cotton 
was packed, yet he had no opportunity of inspecting the bulk 
of the commodity." In *Andrews v. Kneeland, 6 Gowen 354, 
the sale was of cotton by sample, and it was there again held 
that in case of a sale by sample the vendor is responsible that 
the bulk of the commodity shall be equal in quality to the sam- 
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pie. A similar decision was made in Beebe v. Robert, 12 
Wendell 413. In *Parkinson v. Lee, 2 East 314, (1802,) it 
was held upon a sale of hops by sample, with a warranty that 
the bulk of the commodity answered the sample, that the law did 
not raise an implied warranty that the commodity should be mer- 
chantable, although a fair merchantable price was given ; and 
that, therefore, the seller was not answerable for a latent defect 
unknown to him, and without fraud on his part. In that case 
the plaintiff and defendant were both dealers in hops. Five 
pockets of hops were purchased from the defendant by the 
plaintiff, warranted to answer the samples by which they were 
sold. Owing to the grower of the hops having fraudulently 
watered them after they were dried, before they were pur- 
chased by the defendant, (a fraud of which the defendant was 
ignorant,) one of the pockets, after the purchase by the plaintiff, 
became so much heated as to become unsaleable. Gross, J., 
held " that there was no implied undertaking in the law that 
the commodity should be merchantable." If the purchaser did 
not choose to incur the risk of any latent defect, he should have 
insisted on a warranty." Lord Mansfield said, " there either 
must be an express warranty of soundness or fraud in the 
seller, to maintain the action." Le Blanc, J., concurred with 
his brethren, although he believed that the defect was of such 
a nature that no inspection of the thing could have led to a dis- 
covery of it. Lawrence, J., likened the case to a sale of a horse, 
where it is admitted that the buyer must stand to all latent de- 
fects. Le Blanc, J., distinctly intimates that if the defect had 
been such as was discoverable by inspection, no question could 
have been raised as to the responsibility of the vendor. The 
learned judge who delivered the opinion of the supreme court 
in this case, supposes that this case of *Parkinson v. Lee did 
not conflict with the decision of that court,, for the reason that 
at the time of the sale the bulk of the article had not become 
unsaleable, by means of the latent defect which then existed, 
although at a future day such defect did render the hops un- 
saleable. 

The soundness of this distinction I cannot appreciate. The 
sample was sound and continued so, but the bulk of the com- 
modity, as well at the time of the sale as afterwards, was un- 
sound in consequence of the latent defect which pervaded the 
whole mass, but had not had sufficient time to develop itself. 
The sample could not, therefore, be said to answer fairly to the 
bulk of the commodity. Without any express warranty, the 
law, as settled in the present case in the supreme court, would, 
upon the facts of the case of *Parkinson v. Lee, have implied 
a warranty on the part of the vendor against the latent defect 
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existing in the hops at the time of the sale, and which subse- 
quently rendered them unmerchantable. But it is seen that 
upon the same facts, with the addition of an express warranty, 
that the bulk of the commodity answered the sample, the court 
of King's bench, in 1802, held that the common law did not 
raise an implied warranty on the part of the vendor that the 
commodity should be merchantable. I am constrained, there- 
fore, to conclude that the decision of the supreme court, in the 
case now under consideration, as well as in the cases of the 
*Oneida Manufacturing Society v. Lawrence ; of *Andrews 
V. Kneeland, and of Beebe v. Robert, are in direct conflict with 
the case of ^Parkinson v. Lee. In this case the plaintiffs below 
had an opportunity of examining the bulk of the cotton in the 
bales, if they had thought proper to do so. The cotton broker 
is to be regarded as the agent of both the seller and purchaser : 
12 Johns. R. 102. Both parties were ignorant of the unsound- 
ness of the cotton, and the purchaser did not think proper to 
insist upon an express warranty. In my judgment, therefore, 
although this was a sale by sample, there is nothing in the case 
to take it from the general rule, that Avhere there is neither an 
express warranty nor fraud on the part of the vendor, he is not 
answerable for the quality or goodness of the article sold. 
Neither can I assent to the proposition that there was any im- 
plied undertaking on the part of the defendants that the cotton 
should be of a merchantable quality and saleable, inasmuch as 
the purchase was not from the manufacturer or producer, and 
as the plaintiffs had an opportunity of examining the article : 
*2 East. 314. I am satisfied, also, for another reason, that the 
judgment of the supreme court ought to be reversed. There 
is no evidence in the case to convince me that the defendants 
below intended to make any warranty as to the quality and 
goodness of the cotton ; and without such evidence there can 
neither be an express nor an implied warranty : *2 Gaines 55 ; 
*19 Johns. R. 290 ; *20 Johns. R. 196 ; *4 Cowen 440. "To 
make an affirmation at the time of the sale a warranty, it must 
appear by the evidence to be so intended, and not to have been 
a mere matter of judgment and opinion, and of which the de- 
fendant had no particular knowledge : " *2 Gaines 55, 
Kent, J. In this case, at most, there was only a sym- 
bolical affirmation. Such an affirmation, certainly, can- 
not be more effectual than an express affirmation ; and 
the latter could only have been regarded as a mere matter 
of judgment and opinion, of which the seller had no particular 
knowledge, and no other knowledge than the purchaser pos- 
sessed. By re-establishing the old common law rule, I appre- 
hend we will more generally carry into effect the intention of 
the parties. The justice and propriety of this rule is enforced 
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by Fonblanque. He says, 1 Fonb. Eq. 380, n. : " To excite 
that diligence which is necessary to guard against imposition, 
and to secure that good faith which is necessary to justify a cer- 
tain degree of confidence, is essential to the intercourse of society. 
These objects are attained by those rules of law which require 
the purchaser to apply his attention to those particulars which 
may be supposed to be within the reach of his observation and 
judgment ; and the vendor to communicate those particulars 
and defects which cannot be supposed to be immediately 
within the reach of such attention. If the purchaser be 
wanting of attention to those points where attention would 
have been sufficient to protect him from surprise or imposition, 
the maxim caveat emptor ought to apply ; but even against this 
maxim he may provide by requiring the vendor expressly to 
warrant that which the law would not imply to be warranted." 
If we adhere to the old rule in *Sexias v. Wood, and in *Parkin- 
son V. Lee, the seller will not be surprised by an implied war- 
ranty, when he had no intention of making any, and the pur- 
chaser vsrill not be enabled to obtain an article for a less price 
than he would have done if he had required an express war- 
ranty, and at the same time to derive all the benefits of such 
warranty, contrary to the understanding and intention of the 
parties. Both parties will understand that the purchaser, in 
the event of any latent defect or unsoundness in the article 
purchased, must bear the loss unless he exacts an express 
warranty from the seller, or can show fraud on his part. Where 
no imposition or deceit is practiced on the part of a vendor of 
a personal chattel, and no warranty is required of him by the 
purchaser, I cannot see that any rules of fair dealing or sound 
morals require the vendor to make good the loss to the pur- 
chaser, in case the article turns out to be inferior in quality or 
unsound. 

My opinion, therefore, is, that the judgment of the supreme 
court ought to be reversed. 

On the question being put. Shall this judgment be reversed ? 
the members of the court divided as follows : 

In the affirmative — Senators Downing, McLean, Mack, Paige, 
Tallmadge — 5. 

In the negative — The President of the Senate, the Chancellor, 
Senators Armstrong, Beckwith, Edwards, Fox, Hunter, Hunt- 
ington, Johnson, H. F. Jones, Lacy, Lawyer, Livingston, Loomis, 
Maison, Spraker, Sterling, Van Dyck, Wager, Willes — 20. 

Whereupon the judgment of the supreme court was 
affirmed. 
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Upon the sale of a chattel by the manufacturer, a warranty is implied that the 
article sold is free from any latent defect growing out of the process of 
manufacture. 

Where, however, there is a latent defect in the materials employed, the manu- 
facturer is liable, as upon implied warranty, only where it proved or is to be 
presumed that he knew of the defect. 

It seems that the theory of the common law, in respect to implied warranties, 
rests upon the deceit of the vendor in not disclosing defects of which the proba- 
bility of his knowledge is so great that its existence is presumed. 

Where the knowledge of the vendor can be proved by direct evidence, his 
responsibility rests on the ground of fraud. 

The difference between the two cases is, that in the one the scienter is actually 
proved, and in the other it is presumed. 

The reasons of agreement and of diversity between the common law and the 
civil law, in this respect, stated by Selden, J. 

Appeal from the Supreme Court. 

The complaint was upon a promissory note for |467.88, 
payable to the plaintiffs at the Washington County Bank, five 
months from date. 

The defendant in his answer alleged that in 1855 he 
purchased of the plaintiffs a quantity of circular saws, for the 
purchase price of which the note set forth in the complaint was 
given ; that at the time of the purchase the plaintiffs warranted 
said saws to be " good saws and of good quality," and he 
averred that the saws were "not good saws or of good quality," 
and that said saws were " of no value." The reply denied the 
facts set up in the answer. 

Upon the trial the defendant offered to show these facts : 
" At and for a long time previous to the purchase in question, 
the defendant was in the business of manufacturing and vending 
Page's circular sawmills, and had in that business had consid- 
erable dealings with the plaintiffs. In May, 1855, he ordered 
of the plaintiffs the saws mentioned in the answer, for the 
purpose of supplying mills made and vended by him, and 
communicated the purpose to the plaintiffs. 

Upon that order, and subsequent thereto, the plaintiffs man- 
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ufactured the saw in question, and forwarded the same, on the 
defendant's order, to John Howard & Co., at Port Huron, in 
Michigan. The consignees tried the saw in a circular sawmill 
made by the defendant and sold to them, and the saw was un- 
sound and worthless by reason of softness, and was returned 
immediately to the plaintiffs and by them attempted to be 
retempered, and was again forwarded by the plaintiffs to John 
Howard & Co., and was found to be utterly worthless by reason 
of softness, and otherwise defective, and the same was then 
returned to the defendant." 

This offer was objected to and rejected by the judge, on the 
ground that the defendant under the answer " could not prove 
facts to establish an implied guaranty ; that such defense must 
be specially pleaded." To this decision the counsel for the 
defendant excepted. The judge subsequently modified this 
ruhng, and decided to receive the evidence offered, except in so 
far as it was proposed to prove that the saw was manufactured 
by the plaintiffs for the express use of the defendant's mills. 
Evidence was thereupon given, tending to show that one of the 
saws manufactured by the plaintiffs and sold by them to the 
defendant, and for which the note in suit was given, through 
defective material or want of being properly tempered, was so 
soft as to be entirely useless. At the conclusion of the case, 
the defendant's counsel insisted that the cause should be sub- 
mitted to the jury upon this evidence ; but the judge refused 
so to submit it, and directed the jury to find a verdict for the 
plaintiffs, to which direction and request the defendant's coun- 
sel excepted. 

The jury found a verdict, upon which judgment was entered 
for the plaintiffs ; and, upon appeal, this judgment was affirmed 
at general term in the fourth district. The defendant appealed 
to this court, where the cause was submitted on printed argu- 
ments. 

Lyman H. Northup, for the appellant. 

U. G. Paris, for the respondents. 

■ Selden, J. — If, to sustain the defense in this case, it was 
necessary to show that the plaintiffs had agreed to manufacture 
these saws for a specific purpose, and that when tried one or 
more of them proved not to be adapted to or useful for that 
purpose, then the rulings of the judge upon the trial may have 
been right. Such a contract would be entirely different from 
an ordinary sale with a general warranty of quality, and would 
require to be specially stated. But, on the other hand, if upon 
every sale of a manufactured article by the manufacturer him- 
self, there is an implied warranty that the article sold is free 
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from any latent defect growing out of the process of manufac- 
ture, then the cause should have been submitted to the jury 
upon the evidence given. It is not necessary, in pleading, 
where a party relies upon a mere general warranty of the qual- 
ity of the goods sold, to state whether the warranty is express 
or implied. A general averment that the vendor warranted 
the articles to be of good quality is sufficient. Proof of a 
warranty of either kind will support the averment. In the view I 
take of this case, therefore, it is only necessary to consider 
whether, upon a sale by a manufacturer of articles manufactured 
by himself, he impliedly undertakes that such articles are of 
fair quality, and have no secret defect arising out of the manner 
in which they were manufactured. 

It may not be possible to reconcile all the decisions upon the 
subject of imphed warranties upon the sale of goods ; but if we 
keep steadily in view the principle which lies at the basis of 
all such cases, we shall find that much of the apparent conflict 
will disappear. 

It is a universal doctrine, founded upon the plainest principles 
of natural justice, that whenever the article sold has some 
latent defect which is known to the seller, but not to the pur- 
chaser, the former is liable for this defect if he fails to disclose 
his knowledge on the subject at the time of the sale. In all 
such cases, where the knowledge of the vendor is proved by 
direct evidence, his responsibility rests upon the ground of 
fraud. But there are cases in which the probability of knowl- 
edge on the part of the vendor is so strong that the courts will 
presume its existence without proof; and in these cases the 
vendor is held responsible upon an implied warranty. The 
only difference between these two classes of cases is, that in 
one the scienter is actually proved ; in the other it is presumed. 

It is obvious that the vendor of goods would be very likely 
to know whether he has a title to the goods he sells. He 
knows the source from which such title was obtained, and has, 
therefore, means of judging of its validity, which the purchaser 
cannot be supposed to have. Hence, it is the doctrine, both of 
the civil and the common law, that every vendor impliedly 
warrants that he has title to what he assumes to sell. 

Some slight doubt has been supposed to be thrown upon 
this doctrine, in England, by the remarks of Parke, B., in the 
case of Morley v. Attenborough, (3 Exch. 500.) It is, however, 
too well settled, both in England and in this country, to be 
overthrown or shaken by the obiter dicta of a single judge. 

My object is, not to establish this doctrine, which admits of 
no doubt, but simply to show that it rests upon the foundation 
here suggested, viz : the presumed superior knowledge of the 
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vendor in regard to his title. The case of Morley v. Atten- 
borough itself tends, in my view, to confirm this position. It 
arose upon a sale, by a pawnbroker, of a harp, pledged with 
him as security for a debt. The sale was made through auc- 
tioneers, and a general catalogue was furnished to the bidders, 
which " stated on the title page that the goods for sale consisted 
of a collection of forfeited property." The court held that 
there was no impUed warranty of title in that case. There 
was, perhaps, good reason why this case should be considered 
an exception to the general rule; The pawnbroker could not 
justly be presumed to have any special knowledge in regard to 
the ownership of the articles pledged. The probability was 
that he had received them upon the faith of the pledgor's pos- 
session alone, and the purchaser was, in this respect, upon an 
equal footing with himself. 

There are other exceptions to the general rule, which have 
the same tendency. The case of judicial sales is one. There 
is no ground for presuming that the officer of the law has any 
peculiar knowledge on the subject of the title to the property 
he exposes to sale. No doubt, both the pawnbroker and the 
officer, if shown to have knowledge which they conceal, would 
be liable for fraud ; or, if they could justly be presumed to 
have such knowledge, would be liable upon an implied war- 
ranty. It was expressly held in the case of Peto v. Blades, 5 
Taun. 657, that the law raises an imphed promise on the part 
of a sheriff who sells goods taken in execution, that he does 
not know that he is destitute of title to the goods. A very 
ancient and leading case on the subject of implied warranty of 
title, viz : Cross v. Gardner, Garth. 90, shows the ground of 
liability to be that here su^ested. There, the plaintiff sought 
to recover against the defendant for selling a pair of oxen as 
his, when they, in truth, belonged to another. It was objected, 
that the declaration neither stated that the defendant deceitfully 
sold the oxen, nor that he knew them to be the property of 
another person. But the court held the defendant liable, be- 
cause the plaintiff had no means of knowing to whom the 
property belonged but only by the possession. This plainly 
implies that the defendant had better means of knowledge, and 
upon this presumption the court evidently proceeded. 

That this was the foundation of the decision appears also 
from another report of the same case, (1 Showers 68,) where 
the ground taken was that " if a man having possession of 
goods sell them as his own, an action lies for the deceit.'''' 
Now, deceit imphes knowledge, and as no knowledge was 
proved, it must have been presumed. In an older case still, 
viz : Dale's Case, Cro. Eliz. 44, the court decided, by two judges 
23 
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against one, that the action would not lie, because there was 
no allegation or proof that the defendant knew of the defect in 
his title. But, to use the language of Croke, "Anderson, contra, 
for it shall be intended that he that sold had knowledge whether 
they were his goods or not." The ground here taken by the 
dissenting judge, that every vendor is presumed to know 
whether he has title to the thing he sells, is precisely that upon 
which the subsequent cases have proceeded, and one which 
affords a solid basis for the doctrine of implied warranty of 
title. 

It is equally clear that implied warranties in respect to 
quality, wherever they are held to arise, rest upon a presump- 
tion in the particular case, that the vendor knew of the defect. 
It is easy to see, that in respect to all that class of personal 
chattels which do not enter extensively into the business and 
trade of a people, and which do not pass rapidly from hand to 
hand, such as horses, cattle, furniture, and the like, the vendor, 
who, in most cases, would have had the article for some time 
in possession and use, would be very likely to know whether it 
was defective ; and a presumption of knowledge would, in 
such cases, as a general rule, be both reasonable and safe. On 
the other hand, with regard to those goods which are the sub- 
ject of general traffic, and are habitually purchased, not for use, 
but to be sold again, no such presumption could fairly arise. 
This distinction may serve to account, in some degree, for the 
difference between the civil and the common law rule upon the 
subject of latent defects in articles sold. The rule of the civil 
law, viz : caveat emptor, originating in a commercial age and 
among a highly commercial people, naturally took the form 
best calculated to promote the freedom of trade. No doubt 
the common law rule is, upon the whole, wisest and best 
adapted to an advanced state of society; and yet there is a large 
class of cases in which that of the civil law would serve to pre- 
vent a multitude of frauds. Take, for instance, the article of 
horses. Few would deny that, as to them, it would be more 
conducive to justice if the vendor were, in all cases, held to 
warrant against secret defects. But, as it would be impractica- 
ble to discriminate among the infinite variety of articles which 
are the subjects of sale, the common law applies the maxim 
caveat emptor, as a general rule, to all cases. 

It has been frequently, but, as I apprehend, inaccurately 
said, that under the civil law a warranty is implied from the 
payment of a " sound price " for the article sold. Although 
paying a " sound price " may prove that the purchaser was 
not, it does not prove that the vendor was, cognizant of any 
defect. It can, therefore, have no tendency to show which of 
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the two parties ought to bear the loss. Where, however, the 
price paid is less than the value of the article, supposing it to 
be sound, this shows that the purchaser was apprised of the 
defect, and that the parties contracted with reference to 
it. In such cases, therefore, no warranty arises. It is in this 
aspect alone that the price paid becomes of importance. But 
because the want of a "sound price" would thus prevent a 
warranty, it has been illogically inferred that the payment of a 
" sound price " was the foundation of the warranty. The truth 
is, that the civil law raises the warranty, because it presumes 
knowledge on the part of the vendor, and the want of a sound 
price prevents a warranty, because it proves equal knowledge 
on the part of the vendee. 

The theory of the civil and of the common law in respect of 
these implied warranties is entirely different. The civil law 
holds that the warranty enters into and forms an integral part 
of the contract of sale itself, as will be seen by referring to 
Pothier's definition of a sale, and his statement of the obligation 
of the vendor to warrant against latent defects, which he 
deduces directly from that definition. The definition he gives 
seems to be somewhat strained for the purpose of embracing 
that obligation. (See Pothier on Gont. of Sale, Prelim. Art. and 
part 2 chap. 1 sec. 4.) 

But the common law, with, as I conceive, better logic, derives 
the obligation from the general doctrine which holds vendors 
responsible for every species of deception. That this is the 
true source of this warranty at the common law, will be 
rendered apparent by reference to three early cases, two of 
which have been already referred to, viz. : Dale's Case, Cro. 
Eliz. 44 ; Furnis v. Leicester, Cro. Jac. 474 ; Gross v. Gardner, 
Garth. 90 S. G. ; 1 Show. 68. These cases show by what 
gradations a strong principle of justice overcame at length the 
technical rules of the common law, and forced the courts to 
sustain an action for a deceit, without any averment or actual 
proof of willful deception. 

It is possible to read, even in the meagre record we have of 
these three cases, the mental operations of the pleaders at that 
remote period in framing the respective declarations. They 
were all experimental cases, and probably enlisted the highest 
legal talent. The declaration in Gross v. Gardner, as we know, 
was drawn by Mr. Justice Gould, of the King's Bench. This 
we learn from himself, in *Medina v. Stoughton, Lord Raym. 
593. The object of the pleader in each case evidently was 
to avoid the necessity of alleging a scienter of which he has no 
extrinsic proof. In Dale's Gase, there was no averment, direct 
or indirect, on the subject of knowledge, and the experiment 
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failed, the pleader having taken too great a stride to begin with, 
but carrying along with him, nevertheless, one-third of the 
court. In Furnis v. Leicester, the word deceitfully, which im- 
plied knowledge, was ventured upon, relying upon the pre- 
sumption of knowledge to support it ; and this experiment 
succeeded. In Cross v. Gardner another step was taken, and 
a colloquium and averment of possession in the plaintiff were 
resorted to, instead of any allegation of knowledge. In this, 
also, the pleader was successful. 

These cases are the cases, especially the last, which estab- 
lished in the English courts the doctrine of implied warranty 
of title ; and my object in referring to them is to sustain the 
position I take, that the rule was originally based upon the pre- 
sumption that a vendor knows whether or not he has the title 
to the things which he sells. That this was so is manifest from 
the kind of declaration used in all these cases, viz : case for a 
deceit. Precisely when the form of action was changed from 
case to assumpsit does not appear ; but it certainly was not 
until after the time of Blackstone, because he says : " In con- 
tracts likewise for sales, it is constantly understood that the 
seller undertakes that the commodity he sells is his own, and 
if it proves otherwise, an action on the case lies against him to 
exact damages /or iAts deceit:'''' 3 Bl. Com. 165. It is plain, 
therefore, that the comis proceeded in these cases upon the 
ground of presumptive knowledge on the part of the vendor of 
his want of title. 

It has already been shovyn, to some extent, that implied war- 
ranties as to quality are based, when they exist at all, upon the 
same assumption. But this will further appear from some of 
the exceptions to the common law rule of caveat emptor. One 
of these exceptions, which has been generally recognized, is 
that upon the sale of provisions, which are purchased not for 
the purpose of resale, but to be consumed by the purchaser, 
there is an implied warranty that such provisions are sound 
and wholesome. There are two cases in our own courts, 
which show the foundation of this exception. The first is that 
of *Van Bracklin v. Fonda, 12 John. 468, which was an action to 
recover damages for selling a quantity of beef as " good and 
sound," which proved " bad and unwholesome." There was 
in that case some evidence that the defendant knew the animal 
to be diseased before it was slaughtered ; but the court, in giv- 
ing judgment, say that " in the sale of provisions for domestic 
use, the vendor is bound to know that they are sound and 
wholesome, at his peril." Although what the court here says 
is that the vendor is bound to know the condition of what he 
sells, yet the subsequent case of *Moses v. Mead, 1 Denio 378, 
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which was more elaborately considered, shows clearly that the 
doctrine rests upon a presumption of knowledge on his part. 
The sale in that case was of 194 barrels of mess beef, which 
proved to be tainted ; and the action was assumpsit, founded 
upon an implied warranty of soundness. The beef was bought 
for immediate consumption, but by merchants, for the purpose 
of being resold. Mr. Man, who argued for the defendant, did 
not dispute the general rule, but relied upon the fact that the 
purchase was not for consumption. The pith of his argument 
was in this sentence : " Where the sale is by wholesale, the 
vendor has no more opportunity of knowing their quality (the 
quality of the provisions sold) than the purchaser." In giving 
judgment for the defendant, the court proceeded upon this 
ground, as is evident from the following language of Bronson, 
Ch. J. After referring with approbation to the case of *Van 
Bracklin v. Fonda, he says : " But there is a very plain dis- 
tinction between selling provisions for domestic use and selling 
them as articles of merchandise, which the buyer does not in- 
tend to consume, but to sell again. Such sales are usually 
made in large quantities, and with less opportunity to know the 
actual condition of the goods than when they are sold by retail." 
The implied warranty depends, therefore, in these cases, as in 
all others, upon the question whether there is reason to impute 
to the vendor a knowledge of the defects, if any exist. 

Another exception to the general rule, which has been re- 
cognized in several cases, but with some hesitation and uncer- 
tainty is, that a manufacturer, who sells goods of his own 
manufacture, impliedly warrants that they are free from any 
latent defect growing out of the process of manufacture. In 
regard to the justness of this exception it would seem, aside 
from authority, scarcely possible to doubt. If the vendor can 
be proved to have had knowledge of the defect, and failed to 
disclose it, all a^ree he is liable. Is it not reasonable to pre- 
sume that he who made a thing, which has a defect, arising 
solely from the manner in which it is made, is cognizant of that 
defect ? Where the vendor has manufactured the article with his 
own hands, the inference of knowledge would plainly, in many 
cases, be strong enough to charge him even in an action for 
fraud. But if the manufacturing is done by agents, the general 
principles of law would hold the principal responsible for those 
whom he employs. Wherever the vendor, therefore, has him- 
self manufactured the article sold, or procured it to be done by 
others, if honesty and fair dealing are ever to be enforced by 
law, a warranty should be implied. The doubts which have 
been expressed in one or two cases in this state upon this 
subject, could, I think, never have arisen, if the courts had 



350 Warrardy on the Sale of Personal Property. 

Hoe V. Sanborn. 

kept steadily in view the principles upon which implied war- 
ranties rest. This would also have prevented the confusion 
which pervades the early English cases on the subject of excep- 
tions to the maxim caveat emptor. The rule, that upon execu- 
tory contracts for the delivery of some indeterminate thing at a 
future day, there is an implied warranty that the article shall 
be of fair quality and merchantable ; the supposed rule, that 
upon the sale of a thing for a particular purpose, there is an 
implied warranty that the thing shall be fit and suitable for that 
purpose, and the like rule, that upon the sale of goods by sam- 
ple the vendor warrants that the goods shall be equal to the 
sample, have all been treated as exceptions to that maxim. 

The first of these rules may, perhaps, be regarded as in some 
sense an exception, although the case is not one to which the 
maxim caveat emptor could, by possibility, be supposed to 
apply. But the other two can hardly be considered as excep- 
tions at all. When a person, desirous to obtain an article for 
a particular purpose, but not being himself skilled in respect to 
such articles, applies to one professing to be acquainted with 
the subject, or who, by his occupation, holds himself out to 
the world as understanding it, and the latter furnishes what he 
alleges to be suitable, it is plainly to be inferred that both par- 
ties understand the purchase to be made upon the judgment 
and responsibility of the seller. In view of some such case, 
one or more of the English judges, at an early day, laid down 
the broad proposition that upon the sale of goods for a special 
purpose, the law raised an implied warranty that the goods 
sold were suitable for that purpose. In *Bluett v. Osborne, 1 
Stark. 384, Lord Ellenborough said: "A person who sells, 
impliedly warrants that the thing sold shall answer the purpose 
for which it is sold." Lord Tenterden used similar language 
in *Gray v. Cox, 4 Barn. & Cress. 108. Best, Ch. J., reiterated 
the doctrine in *Jones v. Bright, 5 Bing. 533. 

But it is obvious that, notwithstanding the goods are sold for 
a particular use, if the purchaser himself understands what he 
wants, and selects such goods as he deems adapted to the in- 
tended use, there is no warranty. There can, therefore, be no 
such general rule as that referred to ; but whether there is a 
warranty or not, must depend upon the circumstances of each 
particular case. This subject has been placed upon its true 
basis by two later English cases, viz. : Chanter v. Hopkins, 4 
Mees. & Wels. 399, and Brown v. Edgington, 2 Man. & Gr. 279. 
In the last of these cases, Tindall, Ch. J., says : " It appears to 
me to be a distinction well founded, both in reason and on 
authority that if a party purchases an article upon his own 
judgment, he cannot afterwards hold the vendor responsible 
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on the ground that the article turns out to be unfit for the 
purpose for which it was required ; but if he relies upon the 
judgment of the seller, and informs him of the use to which 
the article is to be applied, it seems to me that transaction 
carries with it an implied warranty that the thing furnished 
shall be fit and proper for the use for which it was designed." 

This extract shows that these are not cases of implied war- 
ranty, in the ordinary sense of these terms. The question is 
one of fact as to the actual contract between the parties. It is, 
on whose judgment and responsibility was the purchase really 
made ? Implied warranties do not rest upon any supposed 
agreement in fact. They are obligations which the law raises 
upon principles foreign to the actual contract ; principles which 
are strictly analogous to those upon which vendors are held 
liable for fraud. It is for the sake of convenience, merely, that 
this obligation is permitted to be enforced under the form of a 
contract. However refined this distinction may appear, its 
non-observance has led to much of the confusion to be found 
in the cases on this subject. 

The same may be said in regard to the doctrine that an im- 
plied warranty arises upon every sale by sample ; a doctrine 
which with the most obvious propriety has been limited by the 
recent cases in this state (unless the goods are so situated that 
they cannot be examined by the buyer) to those cases where 
the circumstances warrant the inference that the seller actually 
undertook that the bulk of the commodity sold corresponded 
with the sample : *Waring v. Mason, 18 Wend. 425 ; Hargous 
V. Stone, 1 Seld. 73. In view of the principle settled by these 
cases, it is equally clear that warranties of this sort are not 
strictly implied warranties. They are to be made out as a 
matter of fact, or they do not exist at all. To infer an actual 
warranty from the circumstances proved, is one thing ; to im- 
pute a warranty without proof, is another and different thing ; 
and unless we distinguish between the two, we unavoidably get 
into confusion. 

I will refer to a single case, by way of illustration, viz : *Jones 
V. Bright, 5 Bing. 533, a leading case, and one frequently cited. 
The facts were that the plaintiff purchased from the warehouse 
of the defendant, who was himself the manufacturer, copper 
for the sheathing of a ship. The defendant, who was informed 
of the purpose for which the copper was wanted, said : " I 
will serve you well." The copper, in consequence of some de- 
fect, lasted only four months, instead of four years, the usual 
time. Best, Gh. J., before whom the cause was tried, left it to 
the jury to determine whether the decay in the copper was oc- 
casioned by intrinsic defect or external accident ; and if it arose 
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from intrinsic defect, whether such defect was caused by the 
process of manufacture. The jury found that the decay was 
occasioned by some intrinsic defect, but that there was no sat- 
isfactory evidence as to the cause of that defect. The court 
held the defendant Hable. But there is no Httle difficulty in 
ascertaining the precise ground upon which the decision was 
placed. It is evident that the chief justice, when he tried the 
cause, expected to dispose of it on the ground that the defect 
in the copper grew out of the process of manufacture, for he 
says in his opinion, upon a motion for a new trial : " I declined 
expressing an opinion at nisi prius, but I expected the jury 
would have found that the article was not properly manufac- 
tured, for the testimony of the scientific witnesses was very 
clear." Still he does not seem willing entirely to abandon this 
ground, notwithstanding the verdict was against it, for he goes 
on to remark : " At all events, the warranty given by them 
(the defendants) is not satisfied, because the jury found that 
there is an intrinsic defect in an article manufactured by them." 

But the chief justice seems to have been driven, by the ver- 
dict, to seek for some other ground upon which to rest the 
case. He argues, therefore, to show that the words, " I will 
serve you well," constitute an express warranty. He then 
adds : " But I wish to put the case on a broad principle. If a 
man sells an article, he thereby warrants that it is merchantable; 
that it is fit for some purpose. * * * If he sells it for a 
particular purpose, he thereby warrants it fit for that purpose." 

Mr. Justice Burrough seems to me to have taken the most 
sensible view of the case. He says : " I consider this as more 
a question of fact than of law. The question is whether the 
contract was proved as laid. It was so proved ; and after 
Fisher had introduced the parties and stated the purpose for 
which the plaintiff wanted the copper, the defendants warrant- 
ed the article by undertaking to serve the plaintiff well." 

This case has been cited indiscriminately to prove that upon 
the sale of manufactured articles, by the manufacturer himself, 
there is an implied warranty against defects arising from the 
process of manufacture ; that goods sold for a particular pur- 
pose are warranted fit for that purpose, and even that there is 
an implied warranty, in all cases of sale, that the goods sold 
are fit for some purpose. 

The case, I think, was properly decided on the ground upon 
which it was placed by Burrough, J. It was this case, more 
than any other, which has served to create in the minds of 
some of our judges so strong a feeling against exceptions to the 
maxim caveat emptor, that they have been disposed to rejed all 
such exceptions without discrimination : Wright v. Hart, 18 
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Wend. 449 ; Hargous v. Stone, 1 Seld. 73. But if we look at 
what the English courts have really decided, instead of what 
some of the judges have loosely said, we should, I think, find 
less occasion for deprecating their tendency in this respect 
towards the doctrines of the civil law than has been supposed. 

But for this hostility to all implied warranties, as to quality, 
it never could have been doubted that where one sells an article 
of his own manufacture, which has a defect produced by the 
manufacturing process, itself, the seller must be presumed to 
have had knowledge of such defect, and must be holden, there- 
fore, upon the most obvious principles of equity and justice, 
imless he informs the purchaser of the defect, to indemnify 
him against it. In such cases, if the price paid is entirely 
below that of a sound article, a presumption would, no doubt, 
arise, as under the civil law, that the purchaser was apprised of 
the defect. 

In the present case, a portion of the alleged defect in the saw 
would seem to have arisen from the unsuitableness of the ma- 
terial of which it was made. The rule on the subject I hold to 
be this : The vendor is liable in such cases, for any latent defect 
not disclosed to the purchaser, arising from the manner in 
which the article was manufactured ; and if he knovringly uses 
improper materials, he is liable for that also ; but not for any 
latent defect in the material which he is not shown and cannot 
be presumed to have known. 

The judgment should be reversed, and there should be a new 
trial, with costs to abide the event. 

All the judges concurred ; Gomstock, Ch. J., and Davies, J., 
however, only in the conclusion, reserving their judgment as to 
some of the propositions in the opinion. 

Judgment reversed and new trial ordered. 
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The case of a sale by sample, where a warranty is allowed to be implied that 
the bulk of the article corresponds in quality with the sample exhibited, forms a 
well established exception to the general rule. (Per Bronson, C. J.) 

Where provisions are sold as merchandise, (and not for immediate consumption 
by the purchaser,) there is no implied warranty of soundness. 

It seems that where provisions are sold for domestic use, the law presumes that 
the seller is acquainted with their quality, and he is liable to the purchaser if they 
turn out to be unwholesome. (Per Bronson, C. J.) 

Error to the Superior Court of the City of New York. 

The plaintiffs in error sued the defendants in error in the 
court below, and declared in assumpsit, upon a warranty on the 
sale of 194 barrels of mess beef, that the same was good, sound, 
merchantable, and wholesome mess beef; whereas the same 
was unsound, sour, tainted, &c. On the trial, the jury found a 
special verdict as follows : On the 9th of August, 1843, the 
plaintiffs, being merchants and dealers in provisions in the city 
of New York, bought of the defendants, who were wholesale 
grocers and provision merchants in the same city, 194 barrels 
of mess beef, and paid eight dollars per barrel, that being the 
market price for good, sound, wholesome mess beef. The beef 
had been inspected by a New York inspector in June previous, 
and branded " mess beef," and the inspector's bill was shown , 
to the plaintiffs at the time of the sale. The plaintiffs examined 
one barrel of the beef, and might have examined more if they 
had chosen to do so. The beef was delivered on the day of 
the sale, and the purchase price was paid the next day. Neither 
of the parties knew that the beef was unsound. There was no 
express warranty by the defendants ; nor was there any ex- 
press agreement by the plaintiffs to take the risk of soundness ; 
but the beef was bought and sold at the price of, and believing 
it to be, good, sound, sweet, and wholesome mess beef. Beef 
is an article of provisions used only for food for mankind. This 
beef was bought by the plaintiffs as provision merchants — not 
for the consumption of their own families — but to be sold to 
their customers, in the usual course of their business. The 
beef was in fact unsound, sour, tainted, and unwholesome as 
food for mankind, by reason whereof the plaintiffs sustained 
damages to $400. The jury then referred it to the court to say 
whether they were authorized to imply or find a warranty, &c. 
Upon this special verdict the court below gave judgment for the 
defendants ; and the plaintiffs now bring error. 

H. P. Hastings, for the plaintiffs in error. — The material 
question in this case is, whether the law implies a warranty 
upon the sale of provisions. In *Van Bracklin v. Fonda, 12 
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John. R. 468, where the defendant had sold the plaintiff a quar- 
ter of beef as good and sound, which turned out to be bad and 
unwholesome, there was no scienter in the declaration, though 
the case was such that an action for deceit would have lain. 
It was, however, treated as an action on a warranty, and a re- 
covery by the plaintiff sustained. The doctrine laid down by 
Blackstone, (3 Com. 166,) that "in contracts for provisions it is 
always implied that they are wholesome, and if they be not," 
the seller is responsible, is there referred to with approbation by 
this court. Chancellor Kent (2 Kent's Com. 479, note b,) speaks 
of the liability of the seller in the case of a sale of unsound 
provisions as an implied warranty, and refers to *Van Bracklin 
V. Fonda. In Hart v. Wright, 17 Wend. 267, the late Mr. Jus- 
tice Gowen said, that there were certain exceptions to the rule 
that a sound price did not raise a warranty, one of which, he 
said, was the case of the sale of provisions to be used as food for 
manJdnd. This, he added, rests on a regard to the public health, 
and he referred to *Van Bracklin v. Fonda with approbation ; 
and it is evident that if the flour, the sale of which was the 
subject of that suit, had been sold for domestic use, the warranty 
of soundness would have been held to attach. When this case 
of Hart V. Wright came before the court for the correction of 
errors, (18 Wend. 449,) Mr. Senator Tracy met the authority of 
Blackstone, and of this court in the case of *Van Bracklin v. 
Fonda, by saying that formerly, as long ago as the time of 
Popham, C. J., (Dyer 75) the rule was general that no warranty 
was by law annexed to the sale of " victuals," or of any other 
articles. In Bailey v. Nichols, 2 Root 407, in the Superior 
Court of Connecticut, the rule for which we contend was dis- 
tinctly held, and though in a subsequent case it was held that 
there was not, generally, an implied warranty of good quality 
attached to the sale of chattels, the sale of provisions was not 
adverted to, and the case in Root was not noticed. In Osgood 
V. Levids, 2 Harr. & Gill 495, the doctrine laid down by Black- 
stone, and approved-by this court, is expressly affirmed. 

The selling of unwholesome provisions is indictable, even in 
the case of a general dealer : Roscoe's Gr. Ev. 340, 345 ; 4 Bl. 
Com. 162 ; *Roswell v. Vaughan, Cro. Jac. 196. In the case 
last cited, it is said that the seller of unwholesome provisions 
is responsible without warranty, " because it is against the 
commonwealth." Selling without warranty, in the sense of 
this case, means without express warranty, for there could not 
be a sale without an implied warranty, where the law itself 
makes the implication. In an action for selling unwholesome 
provisions, if the action is not upon an implied contract of 
warranty, it must be for deceit, and the deceit must be alleged 



356 Warranty on the Sale of Fersonai Property, 

Moses V. Mead. 

and proved ; and thus the distinction in favor of the purchaser 
of provisions will be lost ; for v?here there is deceit in the sale 
of any chattel an action lies. There is still an older authority. 
In Keilwey's Rep. 91, (temp. Henry 7,) it is laid dovsm that an 
action on the case lies against the seller of corrupt provisions, 
withovi warranty and without knowledge. See also Petersdorff's 
abr. 372, note J ; Chitty on Contracts, 5th Amer. ed. 450, 452, 
note ; and Marshall v. Peck, 1 Dana's Rep. 612 ; 1 Cowen's 
Treat. 2d ed. 318 ; *Waring v. Mason, 18 Wend. 439, per Paige, 
Senator, where the principle contended for will be found to be 
countenanced. 

If it be conceded that, upon the sale of unwholesome 
provisions without actual fraud or an express warranty, an 
action lies, it cannot, with any show of reason, be insisted 
that the action should be for an implied deceit. Where fraud is 
charged, it must be proved, but that is not always the case 
where a warranty is averred. There are many cases of implied 
warranty, as in actions upon policies of insurance that the 
vessel is seaworthy, upon the sale of chattels that the vendor is 
the owner, upon the exchange of lands that each party is 
seized, and upon the transfer of commercial paper that it is 
genuine. The good sense of the rule is, that where the nature 
of the case requires it, the law annexes a warranty : Bacon's 
Abr. Warranty, E. ; Johnson v. Titus, 2 Hill 606. There is 
another exception to the rule of caveat emptor, now well 
established in this court, in the case of a sale by sample: 
Boorman v. Johnson, 12 Wend. 574, and Nelson, G. J., in 
Gallagher v. Waring, 9 ib. 27, hold that on a sale of cotton 
without examination there is an implied warranty of quality, 
whether the sale was by sample or not. When this case came 
before the court in the correction of errors, (*18 ib. 425,) the 
chancellor did not deny the soundness of the rule laid down 
by the chief justice ; and Senator Paige, though he repudiated 
the idea of a sale by sample implying a warranty, expressly 
declared that an implied warranty attached where there was 
no opportunity for inspection or examination, or where the 
article is distant from the place of making the contract. It is 
submitted that an examination of all the cases upon this subject, 
from that reported by Dyer to the present time, will show that 
the maxim caveat emptor has never been held applicable when 
the article purchased was not present at the sale, and was not 
seen by the buyer before the purchase. 

There is no ground, upon principle or authority, for main- 
taining a distinction, in respect to the liability of the vendor, 
between a sale by wholesale to a dealer to sell again, and one 
in a smaller parcel for consumption. 
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The policy of the rule requires that unwholesome provisions 
should be kept out of the market — ^that such articles should 
not be made the subject of traffic, for, whether the sale is to a 
consumer or to a dealer, the ultimate object of the transaction 
is the supplying of food for domestic consumption. The in- 
spection is not conclusive upon the plaintiff, and does not 
exempt the defendant from liability : Glintsman v. Northrop, 8 
Co wen 45 ; Williams v. Merle, 11 Wend. 80. On the contrary, 
it is insisted that the fact of legal provision being made to pro- 
tect community against unsound provisions, affords a strong 
argument to show that a warranty of quality is annexed to 
sales of such property. Every contract ought to be so 
construed as not to violate the spirit or policy of the general 
laws of the state. 

A. P. Man, for the defendants in error. — The jury have 
found that there was no express warranty. No warranty can, 
therefore, be heldto result from the article being described asmess 
beef. They have also held that there was no fraud. The sale was 
an executed and not an executory one. Certain rules, therefore, 
which apply to the latter class of contracts, have no place here. 
The general rule upon this subject is, that there must be an 
express warranty or fraud : *Oneida Man. Soc. v. Lawrence, 4 
Cowen 440 ; *Sexias v. Woods, 2 Caines 48 ; Hart v. Wright, 
17 Wend. 267 ; *18 ib. 449, 454 ; *Swett v. Colgate, 20 Johns. 
R. 196 ; *Holden v. Dakin, 4 ib. 421, 422 ; Welsh v. Carter, 1 
Wend. 185 ; Thompson v. Ashton, 14 Johns. 316. The case 
of Gardner v. Gray, 4 Camp. 144, sustains a distinction where 
the purchaser had no opportunity to examine the article, and 
it was there held that, under the circumstances, the purchaser 
had a right to expect a saleable article answering the descrip- 
tion in the contract. The case of Howard v. Hoey, in this 
court, (23 Wend. 250,) does not adopt that principle, but only 
determines that in the case of executory contracts, where no 
property passes at the time, a warranty is implied that the 
thing to be delivered shall be free from any remarkable defect. 
This does not touch the case before the court. So, where 
there is deceit, the seller is always liable, but that is not 
pretended here. 

The question in this case is whether, upon a sale of provi- 
sions by one dealer to another, where there is neither express 
warranty nor fraud, the vendor is responsible if the article 
turns out not to be of good quality. We insist that the implied 
warranty attaches only when the purchase is made for con- 
sumption in the purchaser's own family, and not where he pur- 
chases to sell again ; that in the latter case the transaction is 
governed by the same rules which apply to the sale of other 
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personal property. The distinction suggested is of easy appli- 
cation ; it is founded in reason and good sense, and is, more- 
over, sustained by authority. 

A large proportion of the property sold in market in the city 
of New York consists of articles used for provisions ; and where 
the sale is by wholesale, the vendor has no more opportunity 
of knowing their quality than the purchaser. The case of *Van 
Bracklin v. Fonda, relied on on the other side, was an action 
for deceit. It was so expressly stated, and so it appeared upon 
the evidence. The court say that the verdict settles the fact 
that " the defendant knew the animal to be diseased and did 
not communicate the fact to the plaintiff," and that the conceal- 
ment of the fact was equivalent to suggestion of a falsehood 
that she was sound. The court are also careful to say that 
" in the sale of provisions for domestic use^ the vendor is bound 
to know that they are sound and wholesome at his peril." 11 
Pick. 484, the case was very similar to the present. The sale 
was 100 barrels beef, obviously for domestic use, and the sci- 
ertier was distinctly averred. Blackstone, at the passage relied 
on by the plaintiffs, says, if provisions sold are not wholesome, 
an action on the case lies. The only authority cited by him is 
Fitz. N. B. 94. It is then said in the text — " If a man bargain 
and sell unto another certain pipes of wine, and warrants them 
to be good, &c., and they are corrupted, he shall have action 
upon the case against him." In a note, it is said that " it seems 
that an action on the case lies without warranty ; and so is 7 
H. 4, 14." "Note a diversity between selling corrupt wines for 
merchandise, for there an action on the case does not lie with- 
out warranty ; otherwise it is for a tavern or victualler if it 
prejudice any. (See. 9 H. 6, 49, accordant.") In Bacon's Abr., 
inns and innkeepers (G.) 2, it is said " if an innkeeper sell cor- 
rupt wine or victuals, an action lies against him ; also, if his 
servant sell such corrupt wine or victuals, an action 
on the case lies against the master, though he did not 
order the servant to sell it to any particular person," 
and for this is cited 9 Hen. 6 pi. 53, and Roll. Abr. 
95. Since the note to (2 Kent's Com. 280, note b,) 
the rule is restricted to the sale of provisions " for domestic 
use," and in the case of Wright ». Hart, in the court of errors, the 
chancellor, at p. 454, and Senator Tracy, at p. 464, confine the 
rule to the sale of provisions for family consumption. The 
same distinction is recognized in Hilliard on Sales, 230, sec. 23, 
and in Osgood v. Lewis, 2 Harr. & Gill. 519. The authorities, 
showing that an indictment will lie for selling unwholesome 
provisions, confine the rule to cases where the sale is for the 
direct consumption by the purchaser. A large proportion of 
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the articles wtiicti axe used principally for food are yet used in 
great quantities for other purposes, and a rule founded on a 
distinction between substances which sometimes are, and those 
which never are, used for other purposes than food, would not 
accord with good sense or the nature of things. In *Emmerson 
V. Brigham, 10 Mass. R. 197, 25 barrels of beef were sold by 
one merchant to another, and proving unwholesome, the pur- 
chaser sued the seller for damages. The court held that the 
rule making the vendor of provisions responsible without fraud 
or express warranty was confined to cases where victuallers or 
the like sell provisions to their customers. In 3 Monroe's (Ky.) 
Rep. 85, where the rule insisted on was sought to be applied, 
the court said : " The law is otherwise as to provisions sold as 
merohandise." In La Neuville v. Nourse, 3 Gamp. 351; in a sale 
of 10 dozen of wine, it was held that there was no implied 
warranty, and that the maxim of caveat emptor appUed. Judge 
Cowen's remark, in Hart v. Wright, 17 Wend. 267, is limited 
to cases where the provisions are sold for domestic use, and in 
Cro. Jac, referred to by the plaintiff's counsel, the expression 
" victuals " could not refer to provisions when sold as mer- 
chandise. It is probable that in England, at the time when 
Blackstone wrote, the term provisions was not used, as it is at 
present, to define large classes of property sold in market as 
merchandise. In Howard v. Hoey, 23 Wend. 350, where the 
question was as to the liability of the vendor of a quantity of 
bad ale, (an article used solely for the consumption of man,) 
the rule now insisted on was not even referred to, though, if 
apphcable to cases of sales by wholesale, it would have gov- 
erned the case. 

The idea that a warranty attaches to all sales when the pur- 
chaser has no opportunity to examine the article has no appli- 
cation to this case, if such a rule exists in any case. In Hart 
V. Wright, 17 Wend. 262, 275, the rule applies only to cases 
where the examination at the time of the sale is, morally 
speaking, " impracticable." In *Holden v. Dakin, 4 John. R. 
421, the sale was of paints in kegs, and it was held that there 
was no warranty. In Thompson v. Ashton, 14 John. R. 316, 
it was of crockery in close grates, and the decision was the 
same. In *Salisbury v. Stainer, 19 Wend. 159 it was of hemp 
put up in bales, and the same rule prevailed. In this case, the 
sale was negotiated one day and the purchase price paid the 
next. 

The purchaser took time, as we say, for examination. 

By the Court, Bronson, Ch. J. — ^Where there is neither fraud 
nor express warranty on the sale of a chattel, the buyer takes 
the risk of its quality and condition. No warranty of kind 
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can be implied from the fact that a sound price was paid. 
Caveat emptor, and not caveat venditor, is the rule of the com- 
mon law ; and that is our law. I speak of an executed, and 
not an executory contract, for the sale of goods. (See Howard 
V. Hoey, 23 Wend. 350.) Some of the English judges have 
lately shown a strong tendency towards the doctrines of the 
civil law in relation to sales, and have been disposed to imply 
warranties where none were actually made. This is the more 
remarkable for the reason that the common law judges at 
Westminister Hall have not heretofore been disposed to think 
very highly of the civil law, except where it coincided with 
their own ; and it has been thought a strong trait of British 
character, that nothing in the institutions of other countries is 
esteemed of much value, unless it be also common to the laws 
and customs of England. I do not regret to find that there are 
men in Great Britian who can look beyond the shores of that 
island ; but I feel no disposition to follow them in their new 
zeal for the civil law ; for the reason that it is not our law, and 
the further reason, that our law in relation to sales is the best. 
The civil law imphes a warranty where none was in fact made. 
The common law leaves men to make their own bargains. If 
the purchaser wants an undertaking that the goods are sound 
or merchantable, he asks for it ; and then the vendor decides 
for himself whether he will make such a contract or let it alone. 
Under the civil law, it is not enough for the seller's protection 
that he deals honestly, and does not warrant the goods ; but 
he must make an agreement that no agreement shall be implied 
against him. When charged with a warranty he cannot safely 
answer, prove it ; nor will it be enough for him to show that 
no warranty was in fact made ; he must go further, and prove 
an agreement to be exempt from the consequences of a contract 
which he did not make. 

The last attempt with us to substitute the civil for the com- 
mon rule was made in relation to a sale of flour which proved 
to be bad. The attempt failed, both in this court and the court 
of errors : Hart v. Wright 17 Wend. 267, and *18 ib. 449. We 
have made one inroad upon the common law rule, and allowed 
a warranty to be implied on a sale by sample that the bulk of 
the article corresponds in quality with the sample exhibited : 
*Waring v. Mason, 18 Wend. 425. This exception to the 
general rule, although now firmly established, stands upon no 
principle. If the purchaser wants such a warranty, he should 
ask for it ; and then the vendor wall have the opportunity of 
saying whether he will consent to make such a contract or not. 
The law now makes it for him, without his consent ; and he 
can only get rid of that result by taking the precaution to agree, 
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at the time of the sale, that no contract which he does not 
make shall afterwards be impUed against him. It would, I 
think, have been better, had the maxim of caveat emptor been 
left unbroken. 

We are referred to the authority of Blackstone for another 
exception to the general rule, and it is insisted that on a sale of 
provisions there is an implied warranty that they are whole- 
some : 3 Black. Com. 164-5. The language of the commen- 
tator leaves it somewhat doubtful whether his mind was not 
upon a deceit in the sale, which stands on a different footing 
from a warranty. If he intended to affirm that the law 
always implies a warranty of soundness on the sale of provis- 
ions, the remark is without any support in the Enghsh adjudi- 
cations. 

There is a dictum of Tanfield, G. B., and Altham, Baron, in 
*Roswell V. Vaughan, Cro. Jac. 196, that " if a man sell victuals 
which is corrupt, without warranty, an action Ues, because it is 
Eigainst the commonwealth." But they were evidently speaking 
of a sale of food for man's use, knowing it to be unwholesome, 
which is an indictable offense. The dictum of Blackstone has 
been directly overruled in Massachusetts : *Emmerson v. Brig- 
ham, 10 Mass. R. 197. The case of Bailey v. Nichols, 2 Root 
407, was not put upon the ground that it was a sale of provis- 
ions ; and, besides, the case has been overruled : Dean v. 
Mason, 4 Conn. R. 428. The doctrine of Blackstone, with a 
very important qualification, was approved by the judge who 
prepared the opinion in *Van Bracklin v. Fonda, 12 Johns. 468, 
but that was plainly a case of fraud. The jury found that the 
beef was unsound and unwholesome, and that the defendant — 
the seller — knew the animal to be diseased. The case of Hart 
V. Wright, 17 Wend. 267, and *18 ib. 449, arose on a sale of 
provisions, and one member of the court of errors was for im- 
plying a warranty of soundness ; but that opinion did not pre- 
vail. The only distinction which was mentioned at the bar 
between that case and the one now before us is, that flour is 
sometimes applied to other uses, while the jury have found that 
this beef was an article of provisions used only as food for 
mankind. The distinction is not broad enough for the founda- 
tion of a judicial decision. AlthouglMiour is sometimes applied 
to other purposes, it is most generally used as an article of food. 

Although the doctrine of Blackstone cannot be supported in 
its whole extent, I am not disposed to deny that, on a sale of 
provisions for immediate consumption, the vendor may be held 
responsible, in some form, for the sound and wholesome con- 
dition of the articles which he sells. It is not, perhaps, too 
much, to presume that butchers, grocers, and others who fur- 
24 
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nish by retail the usual supplies for the families of customers, 
are, from the nature of their employment, acquainted with the 
quality of the articles in which they deal. In *Van Bracklin v. 
Fonda, 12 Johns. 468, it was said that " in the sale of provis- 
ions for domestic use, the vendor is bound to know that they 
are sound and wholesome, at his peril. This is a principle not 
only salutary, but necessary to the preservation of health and 
life." I find no difficulty in subscribing to that doctrine. But 
there is a very plain distinction between selling provisions " for 
domestic use," and selling them as articles of merchandise, 
which the buyer does not intend to consume, but to sell again. 
Such sales are usually made in large quantities, and with less 
opportunity to know the actual condition of the goods than 
where they are sold by retail. When provisions are not sold 
for immediate consumption, there is no more reason for imply- 
ing a warranty of soundness than there is in relation to sales 
of other articles of merchandise. We are of opinion that the 
maxim of caveat emptor was properly applied to this case by the 
court below ; and as there was neither fraud nor express war- 
ranty, the action cannot be maintained. 
Judgment affirmed. 



IN THE SUPREME COURT OF THE STATE OF NEW 
YORK, ALBANY, FEBRUARY, 1806. 

I JOHNS. 6. 



Snell, Stag & Co. v. Moses & Sons. 

In an action of assumpsit on the sale of goods, for not delivering goods of a 
certain description, but of a different sort and quality ; either an express warranty 
or fraud must be alleged, and the plaintiffs must prove the allegations precisely 
as they are laid. 

This was a special action on the case. 

The declaration contained four counts. The first count 
charged that in consideration that the plaintiffs, at the special 
instance and request of the defendants, would buy of them 
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eight bales of a certain sort of India goods called blue guineas, 
at and for the price of five dollars and fifty cents for every 
piece, the defendants undertook and promised to send or 
deliver to the plaintiffs eight bales of blue guineas, containing 
in the whole 1,200 pieces, and that each and every of the said 
bales should contain blue guineas only, and no othei- sort or 
kind of goods, and should be of the usual and customary 
length and breadth which pieces of blue guineas commonly 
contain ; [and should be equal in quality and goodness to a 
certain piece of blue guineas produced and shown to the said 
plaintiffs, as a sample of the said bales of blue guineas, to be 
sent or delivered to the said plaintiffs,] and the plaintiffs averred 
that they did buy, &c., for the said price, &c., but that the defend- 
ants did not send and deliver to the plaintiffs eight bales, &c., 
of the usual and customary length and breadth ; [and equal in 
quality and goodness to the sample so produced and containing 
blue guineas only, and no other sort or kind of goods ;] but on 
the contrary, that the bales sent contained a few pieces of blue 
guineas, mixed vdth divers other sorts and kinds of goods of 
inferior quality, color and goodness; and that the small quantity 
of blue guineas sent were not only inferior in quality and good- 
ness to the sample produced, but that they, and the other sorts 
of goods mixed with them, were narrower and shorter than 
such goods usually are, and were otherwise in bad condition, &c. 

The second count was like the first, omitting the words be- 
tween crotchets, relative to the sale by sample. 

The third count stated that in consideration that the plain- 
tiffs, at the special instance and request of the defendants, had 
promised the defendants to pay them the sum of $6,600 when 
they, the plaintiffs, should be thereto afterwards requested, the 
defendants promised to deliver to the plaintiffs eight bales of a 
certain sort or kind of goods called blue guineas, containing a 
large number of pieces, to wit : 1200 pieces of blue guineas ; 
and that each and every of the said bales should contain blue 
guineas only; and no other kind of goods, and should be the 
usual and customary length and breadth, and of the value 
of five dollars and fifty cents per piece, &c., when they, the 
defendants, should be thereto afterwards requested, and avers 
that the defendants did not deliver goods of that description, 
&c., but, instead thereof, deceitfully and fraudulently delivered 
the plaintiffs eight bales containing a small number of blue 
guineas, intermixed with divers other sorts of goods, all of 
inferior quality, &c., &c. 

The fourth count was for money had and received to the use 
of the plaintiffs. 

The defendants pleaded non-assvmpsit. 
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The cause was tried before Mr. Justice Livingston, and a 
special jury, at the New York sittings, on the 15th of December, 
1804. On the trial the plaintiffs produced, in evidence, the 
original bill of parcels, from the defendants, for three bales of 
blue goods, at five dollars and fifty cents per piece, under which 
was written: " Imported in the ship Canton from Bengal, en- 
tered by Willing & Francis, at Philadelphia, 12th September, 
1801. From Philadelphia, &c., by Isaac Moses & Sons, Octo- 
ber 6th, 1801." 

The cartman, who was employed by the plaintiffs to carry the 
goods, testified that he inquired for the blue guineas purchased 
of the defendants, who delivered him the bales which he took 
away, but he did not hear the defendants, or any other person 
in the store, call them by the name of blue guineas. It 
further appeared, from the deposition read in evidence, 
that the goods in question were parcel of a quantity pur- 
chased of Willing & Francis, of Philadelphia, by the 
defendants. Francis testified that they were sold to the 
defendants as blue cotton goods, and that they were not 
of the description of goods called blue guineas, but were 
imported from Calcutta and described in the invoice delivered 
to the defendants, by the Indian names of gurrahs, maraha- 
gonges, cossas, and blue gurrahs. That, at the time of sale of 
the goods to the defendants. Willing & Francis offered, at their 
own expense, to open the bales to ascertain whether any of 
the goods were damaged or not, but S. Moses, one of the de- 
fendants who made the purchase, said it was unnecessary, and 
took the goods away, being in haste to ship them to New York. 

Marahagonges and blue guineas are of different lengths and 
breadths as well as quality ; the former are manufactured at 
Bengal, of a flimsy, coarse cloth, badly dyed, containing from 
15 to 16| yards in length, and from | to | of a yard wide ; but 
blue guineas are of the manufacture of the coast of Coroman- 
del, of a firm, good fabric, a fine dye, and generally 18 yards 
long and f yards wide. During the year 1801 Willing & 
Francis did not sell any blue guineas to the defendants, nor 
were there, to their knowledge, any goods of that name in 
Philadelphia in the autumn of that year. 

The plaintiffs, immediately after the purchase of the goods 
in question, shipped them to Curracoa, and it appeared, from 
the evidence of their correspondent, that on opening the bales 
they were found not to be of the quality of goods he had been 
accustomed to receive of the plaintiffs as blue guineas, but were 
very coarse, shorter and narrower than goods of that name 
generally are, and some of them of a light blue color. Pieces 
of inferior quality and color were intermixed with those of 
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better quality and color, and the difference in value was esti- 
mated at fifty per cent. Had the goods been of the proper 
quality and kind they might have been sold for seven dollars 
perpiece, but were afterwards sold to various persons at inferior 
prices. 

Two pieces of goods sold by the defendants to the plaintiffs, 
which were a fair sample of them, were shown to the jury, 
and were admitted to be a species of goods manifestly different 
in color, texture, length and breadth, from Madras blue guineas, 
and in all respects inferior to that species of goods. 

Robert Lenox was called as a witness, to prove a conversa- 
tion between him and one of the defendants in relation to the 
goods in question, and declared that he could not recollect the 
expressions used, but would give his impressions as to the sub- 
stance of the conversation. This the defendants' counsel 
objected to, but it being allowed by the judge, the witness stated : 
" that on observing to one of the defendants that it was impos- 
sible that blue goods should be sold for blue guineas, the latter 
replied, that people in general were unacquainted with the true 
names of the different kinds of India goods, and frequently 
applied for them by wrong names, and that when they asked 
for blue guineas, he was not so much governed by the names 
made use of as by the market to which they were going, and 
showed goods accordingly." 

William Alsee, another witness, was called by the plaintiffs 
to prove the declarations and conduct of the defendants in rela- 
tion to another parcel of India goods, purchased by him of the 
defendants at that time, before the goods in question were pur- 
chased by the plaintiffs. The evidence was objected to on the 
part of the defendants, but the objection was overruled by the 
judge. The vritness stated that in the beginning of October, 
1801, he applied to the defendants to purchase blue guin- 
eas for the African coast, and was shown one bale, which the 
defendants said was all they had at that time, but that they 
expected some shortly from Willing & Francis ; that a French- 
man who accompanied him said that this bale was real blue 
guineas. He afterwards took the number of bales he wanted ; 
and that when the goods were opened, on the African coast, 
they were found much damaged in the inside. It further 
appeared that the price of blue Marahagonges about the time 
of the purchase was two dollars and fifty cents, and Madras 
blue guineas six dollars per piece. 

The defendants moved for a nonsuit, upon the ground that 
the evidence varied from and did not support the plaintiffs' 
declaration, which motion was overruled by the judge. 

The clerk of the defendants then testified that it was the 
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practice, in the store of the defendants, to show their goods, 
by stripping off the exterior covering of the bales and permit- 
ting the purchaser to select for himself. 

Several witnesses deposed that there were various species 
of blue goods from Bengal ; that Madras blue guineas were of 
superior quality, and that they were generally inquired for under 
the name of blue guineas. The price of Madras blue guineas 
was, at the time of the sale of the goods in question, about 
nine dollars. On this evidence the judge left it to the jury 
whether the defendants, knovring the goods sold not to be 
Madras blue guineas, had fraudulently sold them to the plain- 
tiffs as goods of that description. The jury found a verdict for 
the plaintiffs for the sum of $2,397. 

On a case made stating the above facts, the defendants now 
moved to set aside the verdict, and that a nonsuit be entered 
on the following grounds : 

1. — That the evidence of Lenox and Alseewas inadmissible. 

2. — That the evidence produced on the trial did not support 
the declaration. 

3. — That no express warranty, or actual fraud, was proved, 
one of which was essential to maintain this action. 

4. — That the damages were excessive, and not warranted by 
the evidence. 

5. — For the misdirection of the judge. 

Hofiman, for the defendants. — The testimony of Lenox was 
inadmissible. The mere impressions of a witness ought never 
to be received in evidence. They are too uncertain to establish 
the truth of a fact, and, if admitted as proof, it may lead to 
dangerous consequences. The witness ought to testify accord- 
ing to his knowledge and not according to his belief. He may 
have impressions on his mind, not produced by the facts he is 
called upon to prove, but derived from other sources or his 
own imagination. 

The admission of Alsee, to show the declarations and con- 
duct of the defendants towards him in regard to another parcel 
of goods, in order to prove the allegations of the plaintiffs in 
their suit in respect to a different contract, was unprecedented. 
No rule of evidence could justify such a mode of proving a 
fraud, or breach of contract. 

The evidence adduced at the trial did not support the decla- 
ration ; there is a fatal variance between the allegations and 
proofs. If the plaintiffs intended to recover on the ground of 
fraud, it should be clearly and precisely laid in the declaration, 
and be proved as alleged. There is no pretense that the facts 
stated in the first and second counts, as to the sale, have been 
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proved. The pMntiffs must maintain their action, if at all, on 
the third count. It charges that the defendants sold to the 
plaintiffs eight bales, containing blue guineas only, of a certain 
length and breadth and of a certain value. The bill of parcels, 
which must be considered as the contract between the parties 
reduced to writing, states them to be blue goods, and that they 
came from Bengal. On the ground of variance, therefore, be- 
tween the declaration and the proofs, the plaintiffs are not 
entitled to judgment : Bristow v. Wright, Douglass 665 ; King 
V. Pippot, 1 Term Rep. 235 ; *Parkinson v. Lee, 2 East 314. 

The verdict was manifestly against evidence. There must 
be either an express warranty or fraud in the sale to enable 
the plaintiffs to recover. The case of *Sexias v. Woods, 2 
Gaine's 48, is full and conclusive on this point. It is not pre- 
tended that there was any warranty in this case ; and no de- 
ceit is proved as to the length or breadth of the goods. They 
were exposed into the store of the defendants and subject to 
the inspection of the plaintiffs. Blue guineas, properly so 
called, come from Madras only, yet the Bengal blue goods, in 
the ordinary language and according to the general acceptation 
of purchasers, have the same denomination. They are all sold 
under the name of blue goods. It constitutes no part of the 
complaint of the plaintiffs that they were represented as Madras 
blue guineas. They complain only that the goods they re- 
ceived were of an inferior quality, and they are bound by their 
own averments and cannot recover for a different cause. Yet 
the judge, in his charge, left it to the jury on this point, whether 
the defendants had sold their goods to the plaintiffs as Madras 
blue guineas, knowing them to be of a different description. 

[Livingstone, J. — I do not recollect that I used that expres- 
sion. I left the cause to the jury on the broad question 
whether the goods were sold as blue guineas, and not Madras 
blue guineas.] 

Hoffman. — ^There are no other blue guineas except those of 
Madras ; all the others are called blue goods or blue guineas. 
One circumstance is conclusive to show that the defendants 
never could have intended to have sold these as goods of the 
same description. The price of Madras blue guineas at the 
time was nine dollars apiece, and the plaintiffs paid only five 
dollars and a half for those they purchased. Yet the jury 
must have calculated the damages on the supposition that the 
goods were represented as Madras blue guineas, so that the 
damages are excessive, which forms another objection to the 
verdict. 
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Harrison and Riggs, contra. — The objection to the testimony 
of Lenox has no weight. Every witness must swear according 
to the impressions on his mind, for they are the materials of 
his knowledge. It was only a more cautious mode of express- 
ing his belief. He meant to state what he recollected ; the 
substance only of what he heard — not the exact words. The 
evidence of Alsee was proper, as it related to the same parcel 
of goods ; and as he applied for blue guineas, and the defend- 
ants represented them to him as such, it was fairly to be 
inferred by the jury that they knew at the time that they were 
not. In the case of Beal v. Thatcher, 3 Esp. Gas. 194, which 
was an action for giving a false character. Lord Kenyon allowed 
the witness to state that the defendant had recommended the 
same person to him to be trusted, for it proved a fraudulent 
connection between the defendant and the person recom- 
mended, and might, therefore, go to the jury. 

[Spencer, J. — I have no doubt as to the admissibility of the 
evidence of Lenox, nor do I see any solid objection to that of 
Alsee.] 

The. answer of the defendants to Lenox shows that their 
conduct was not fair. Knowing that the goods they exposed 
for sale were not blue guineas, they take advantage of the 
ignorance of the purchasers, who inquire for them under a 
different name. Honesty and fair deaUng should have induced 
them to have mentioned the difference. Alsee asked for blue 
guineas, and they informed him that they should receive a par- 
cel from Willing & Francis, yet in the letter of W. & F., it is 
expressly stated that they did not represent them to the 
defendants as blue guineas, but as blue goods, and their invoice 
specifies them under their appropriate Indian names. Blue 
goods is the general name ; blue guineas the specific appella- 
tion. Suppose a farmer were to sell buckwheat for wheat to a 
person unacquainted with the difference, and who asked for 
the latter, would such a deceit be sanctioned in a court of 
justice ? The defendants use the terms blue goods in their bill 
of parcels, presuming on the general supposition that they 
were blue guineas, and that the plaintiffs did not know the 
difference. Fraud is generally to be inferred from circum- 
stances, and the jury were authorized, from all the facts before 
them, to make the inference. It was their peculiar province to 
do so, and the court ought not now to disturb their verdict on 
any nice or technical objections as to the pleadings. Besides, 
it was agreed by the parties that the declaration should be 
considered as if for a tort, and there is no variance, as the 
deceit and the scienter are the basis of the action. The amount 
of the verdict does not exceed the actual loss sustained by the 
plaintiffs. 
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Radcliff, iu reply. — ^The question as to nonsuit is now to be 
considered precisely on the same grounds as it stood when the 
motion was made at the trial, for such is the agreement in the 
case. The distinction between tort and contract is not cor- 
rectly applied. It is true that in an action of trespass all the 
circumstances need not be proved precisely as they are alleged ; 
but this action is upon a contract, which must be proved in 
toto. The allegations in the third count are not proved. There 
is no evidence even by implication, that the goods should be of 
the value of five dollars and fifty cents apiece, which is a fatal 
variance. There is no proof of any fraud. The internal state 
of the bales was not examined, but they were sold as Bengal 
goods, and were understood to be such by both parties. The 
bill of parcels affords the strongest evidence to ascertain 
the meaning of the contract; the plaintiffs knew that the 
goods came from Bengal, and yet they admit in their declara- 
tion that some of them are blue guineas, and are therefore con- 
cluded from saying they were not. The plaintiffs possessed as 
much knowledge of the goods as the defendants ; they took 
them without examination ; both parties were equally ignorant 
of the quality or internal condition, and the purchasers, there- 
fore, must take them at their own risk. Where there is neither 
express warranty nor fraud, the rule of caveat emptor applies. 
To support this action it should be made to appear that some 
artifice had been practiced by the defendants. The goods are 
uniformly mentioned as blue or Bengal goods ; the term 
Madras blue guineas was never used by the defendants. The 
price at which they were purchased shows most decisively that 
they were not sold for goods of the latter description, which 
were selling at a much higher rate. If the court have any 
doubts, they ought to grant a new trial, for the verdict is pal- 
pably against evidence as well as the justice and merits of the 
case. 

Livingston, J., delivered the opinion of the court. The only 
count in the declaration to which the evidence is pretended to 
be aplicable is the third, to which, therefore, our examination 
will be confined. [liere he stated the averments contained in 
the third count.] If any sale of blue guineas be proved, there 
is no evidence either that they should be of the usual length 
and breadth or of a certain value. It may well be doubted 
whether the first can be implied ; and if there were no war- 
ranty or fraud, and it should appear that the bales had not 
been examined, but that both parties were equally ignorant of 
the length of the goods, such an inference could not be made. 
Be this as it may, is there any proof that each piece should be 
of the value of five dollars and a half? This cannot be pre- 
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sumed merely from its being the price at which the plaintiffs 
were to take the goods, for if such an implication were to 
result from that circumstance, such a warranty would be 
universal, unless there was a stipulation to the contrary. This 
is an essential part of the contract, for it cannot be said that the 
jury, in assessing the damages, did not take as their guide the 
difference between the price paid to W. & F. and that at which 
they were sold to the plaintiffs under an idea that it was agreed 
the goods should be of the latter value. This rule of estima- 
ting the damages, allowing something for the freight from Phila- 
delphia to New York and other necessary charges, would give 
about the sum found by the jury. If they proceeded on this 
calcalation it was wrong, because of the total want of proof of 
any agreement that the article should be of a particular value. 
It was said in the argument that, as the plaintiffs proceeded on 
the ground of fraud, it was sufficient if the fraud were sub- 
stantially made out, without inquiring whether the contract 
were proved specifically as laid in the declaration ; but how 
can it be determined that there was any fraud in the transaction, 
without knowing precisely what was the agreement between 
the parties ? It is as essential to prove the contract as declared 
on with certainty in that case as well as in any other. This 
not having been done, the defendants, under the agreement 
stated in the case, are entitled to a judgment of nonsuit. 
Judgment of nonsuit. 



IN THE SUPREME COURT OF THE STATE OF NEW 
YORK, ALBANY, AUGUST, 1809. 

4 JOHNSON 421. 



Holden v. Dakin. 

A. sold to B. paints for good Spanish brown and white lead, and for a full 
price ; the paints proved to be bad and of no value. It was held that there was 
no warranty in this case ; and to make A. liable there must be either an express 
warranty or fraud. 

In error on certiorari from a justice's court. 

Dakin sued Holden before a justice, and declared that he, 
Dakin, purchased two kegs qf paint for Spanish brown, of 
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fifty-six pounds each, at 9d per pound, and two kegs of white 
lead, of 28 pounds each, at Is Id per pound, which paints were 
adulterated and of an inferior quality, and in fact were not 
Spanish brown or white lead, nor good for anything. The de- 
fendant pleaded not guilty. Upon the trial the defendant ac- 
knowledged the sale of the paints. The plaintiff proved that 
the Spanish brown so bought was of a very inferior quality and 
much adulterated, and that the white lead was also much adul- 
terated, though not so bad as the Other. He bought the paints 
of a clerk of the defendant, at his store, who sold them for 
good paints, but the kegs had never been opened since they 
were purchased at New York by the defendant. 

The justice gave judgment for the plaintiff, on the ground 
that the Spanish brown was of little or no value ; and that the 
selling it for good paint, and for the usual cash price of the best 
Spanish brown, was a sufficient warranty. 

JPer Curiam. — Here was no express warranty as to the 
quality of the paints. All that was proved upon the trial that 
the clerk of the vendor sold the paints for good paints and at 
a fair price ; but this was not sufficient to raise a warranty. 
This point has been frequently determined : *2 Gaines 48 ; *1 
Johns. Rep. 96, 129, 274. If a warranty was to be inferred 
from these circumstances, then, as the court observed in *Snell 
V. Moses, 1 Johns. Rep. 96, a warranty would be universal 
upon every bona fide sale at the usual price, unless there was a 
stipulation to the contrary. There was no pretence in this case 
that the vendor hnew that the paints were of an inferior quality. 
Judgment reversed. 



SUPREME COURT OF THE STATE OF NEW YORK, 
JANUARY TERM, 1838. 

19 WENDELL'S REPORTS 159. 



A. & S. E. Sallisbury v. Stainer ef. al. 

In the sale of hemp, put up in bales, there is no implied warranty that the in- 
terior shall correspond in quality with the exterior of the bales ; and if there be 
fraud, the vendor is not responsible in damages, unless it be shown that he was 
privy to it. 
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Sallisbury v. Stainer. 
Where the purchaser opens and examines one of several bales, and is at liberty 
to open others but omits to do so, and the quality of the hemp in the bales not 
examined does not correspond with that opened, he is not permitted to allege that 
the sale was a sale by sample, nor to contend that he is entitled to recover dam- 
ages, as on an implied warranty. 

This was an action on the case, tried at the Rensselear Cir- 
cuit, in September, 1835, before the Hon. James Vanderpoel, 
then one of the circuit judges. 

The plaintiffs declared for deceit in the sale of 184 bales of 
Italian hemp, amounting to 64,850 Bbs, for which the plaintiffs 
paid the defendants, at the rate of $210 per ton, the sum of 
$5,775.71, besides charges for cartage. The declaration also 
contained counts on a warranty. The defendants pleaded the 
general issue. When the hemp came to be worked, it was 
discovered that the interior of the bales was very different from 
the exterior, not only being of an inferior quality, but contain- 
ing large quantities of tow. The plaintiffs opened and worked 
12 bales, and reshipped the remainder to the city of New York, 
where the defendants resided, and tendered the hemp to the 
defendants, demanding a return of the money paid for it. The 
hemp was examined in New York by two men experienced in 
the article, who concurred in stating that it was not worth more 
than $150 per ton. The plaintiffs produced a letter, accom- 
panying the invoice received by them from the defendants, con- 
taining the following clauses : " There is no more first quality 
hemp now remaining, but we should be glad to sell our third 
quality at about $175, if you have any use for it. We have 
only 8 tons of it on hand. Our second quality we hold at $205 
for retail ;" and " advices received from Triester this morning, 
by the English packet, quote fi.'st quality Ferrara. hemp, same as 
sold to you,^^ &c. The plaintiffs also proved that the defendants, 
in speaking of the hemp in question to other persons to whom 
they offered to sell the same, previous to the sale to the plain- 
tiffs, represented it as hemp of the first quality. On the part of 
the defendants, it was proved that the purchase was made by 
the plaintiff, S. E. Sallisbury ; that the hemp at the time of the 
purchase was not in the defendants' storehouse, but in the 
storehouse of Messrs. De Rahna & Moore ; that the defendants 
sent a person in their employment to the store of De Rhana & 
Moore to show the hemp to the plaintiff, telling him at the 
same time, examine well for yourself ; the plaintiff proceeded to 
where the hemp was, cut open a bale, and though he said 
nothing, appeared satisfied with the quality. The witness tes- 
tified that the plaintiff might, if he had so chosen, have cut 
open every bale ; he had the opportunity. 

It was further proved that the plaintiffs disavowed charging 
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the defendants with fraud in the sale of the hemp. The coun- 
sel for the plaintiffs conceded that there could be no recovery 
on the ground of fraud, but insisted that the plaintiffs were en- 
titled to a verdict on the grounds either that an express war- 
ranty had been proved, or that the sale was by sample, from 
which a warranty might be implied that the bulk of the article 
should correspond with the exterior of the bales. The judge 
charged the jury that if the plaintiffs were entitled to recover, 
it must be on the ground of an express warranty or a sale by 
sample; that whether the representations of the defendant 
amounted to an express warranty, or were mere matter of 
opinion or description, was a question for the jury ; that the 
sale being by inspection of an article that could not be exam- 
ined, there was an implied warranty that the inside of the bales 
corresponded with the outside ; and if they believed that the 
inside did not correspond, but was defective, the plaintiffs 
would be entitled to their verdict. He also instructed them to 
find specially whether the sale was an express warranty or by 
sample. The juiy found that the sale was by sample, and gave 
the plaintiff a verdict for $6,110.45. 

The defendants' counsel having excepted to the charge and 
obtained a bill of exceptions to be sealed, now moved for a 
new trial. 

D. Graham, for defendants. 

H. P. Hunt, for plaintiffs. 

By the Court, Bronson, Justice. — This was not a sale by sam- 
ple. Sallisbury was told to examine, and did examine, the 
hemp for himself. He inspected the bales, cut open one of 
them, and was at liberty to open others had he chosen to do 
so. If he was not satisfied of the quality and condition of the 
goods, he should either have proceeded to a further examina- 
tion, or provided against a possible loss by requiring a war- 
ranty. Where the purchaser has an opportunity to inspect the 
goods, no principle is better settled than that the seller, in the 
absence of fraud, is not answerable for latent defects. The 
rule in such cases is caveat emptor. 

The judge erred in charging the jury that there was an im- 
plied warranty that the inside should correspond with the out- 
side of the bales. It is unnecessary to examine the other ex- 
ceptions. 

New trial granted. 
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Jesse Emmerson e^ al. v. Stephen 
Brigham et al. 

An action for deceit in a sale, whether of provisions or other articles, can only 
be maintained where an affirmation or representation willfully false, or some 
artifice is proved or necessarily to be presumed from the circumstances and nature 
of the bargain, and the situation of the parties. 

This was an action on the case in the nature of deceit on a 
sale of twenty-five barrels of unwholesome beef, and was 
submitted to the decision of the court upon the following facts, 
in a case stated by the parties : 

The plaintiffs were merchants residing in Bath, in the county 
of Lincoln, and the defendants, merchants residing in Boston. 
The defendants, on the 14th of June, 1811, sold to the plain- 
tiffs, among other articles of provisions, the twenty-five barrels 
of beef mentioned in the declaration, branded " Falmmdh, 
Mass., Cargo No. 3 Beef, S. Bird, D. Insp.," at six dollars per 
barrel, being the full price of good and wholesome beef of that 
quality, and have received payment for the same at that price. 
The plaintiffs transported the same from Boston to Bath, and 
exported four barrels thereof, being ignorant of its state and 
condition, to Madeira for a market, and would have exported 
the whole had not the accidental bursting of a barrel, in lading 
it, discovered its unfitness for use. Twenty-one barrels, on 
inspection and examination at Bath, were discovered to have 
been packed without sufficient salt and pickle to preserve the 
same, and were not packed in any respect except in external 
appearance according to the brand, and were unwholesome 
and unfit for use. Of this the plaintiffs immediately gave the 
defendants notice. The four barrels sent to Madeira were there 
discovered to be bad and unwholesome, and were returned to 
the plaintiffs on that account, and lost by them after having 
been sold at sixteen dollars per barrel. 

It was also agreed that the said beef was sent to the defend- 
ants from Falmouth, branded by a regular inspector, to sell on 
commission ; that they were agents for the owners in making 
the sale, and did not know at the time of the sale and delivery 
that the beef was bad and unwholesome, and not packed 
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according to law. But ttiey did not inform the plaintiffs that 
they were agents in making the sale, and their bill of the same 
was made out in their own names and receipted by them, and 
the note taken in payment for the same was payable to them, 
and the plaintiffs were still, at the time of stating the facts, 
ignorant of any other owners thereof than the defendants. 

If,, upon these facts, the court should be of opinion that the 
plaintiffs were entitled to recover, the defendants agreed to be 
defaulted and that judgment should be rendered against them 
for a sum fixed, with costs ; otherwise the plaintiffs agreed to 
become nonsuit, and that the defendants should recover their 
costs. 

Mellon, for the plaintiffs, contended that in the sale of pro- 
visions the law always implies a warranty that they are sound 
and wholesome ; and where they are not it gives this action : 
3 Bla. Com. 165. In the case at bar particularly, there was an 
implied warranty that the quality of the beef was such as the 
brand designated, since a fair price was paid for it as such : 2 
Salk. 289 : Bull. N. P. 131. It was the duty of the defendants 
to know the quality or kind of goods they sold ; and it is more 
reasonable in every case, whether the sale be by a factor or 
principal, that the vendor should suffer for the defect in the 
article sold than the vendee. 

Orr, for the defendants. — The case negatives any knowledge 
on the part of the defendants of the unsoundness of the beef. 
There was no express warranty, and such a one alone extends 
to defects unknown to the seller. If the action be laid in deceit, 
a scienter must be alleged and proved. The deceit is the grava- 
men, the scienter the gist. If the buyer be deceived, without 
the knowledge of the seller, it is his own folly not to exact a 
warranty at the time of sale — a security which he may always 
require and thus render the seller liable in all events : Cro. 
Jac. 4, *Ghandelor v. Lopus. If the vendor sells the thing as 
he believes it to be, without fraud, the law implies no further 
responsibility than he has voluntarily taken upon himself: 2 
East 320, *Parkinson v. Lee. But it is contended for the plain- 
tiff, that provisions are an exception to the general law on this 
subject. The authorities cited do not come up to the position 
assumed. It is in neither of them stated that a knowledge of 
the unsoundness is to be dispensed with upon an implied war- 
ranty, and other authorities are conclusive upon this point. 
But if such exception exists, itis inapplicable to the case at bar. It 
is laid down by the court, in the case of *Boswell v. Vaughan, 
Cro. Jac. 196, that the reason why an action lies for selling 
" victuals which is corrupt" is because it is against the com- 
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monwealth. By the statute of 1799, c. 69, the government has 
regulated the preparation of beef as an article of export. By 
the second section the inspector general is made answerable 
for the doings of his deputies to any purchaser who may detect 
a fraud in inspecting. Every purchaser is to take it for what it 
purports to be, on the faith of the brand, as an article truly 
represented under the authority of the law. The reason, 
therefore, of the common law authorities, if they were pertinent, 
wholly fails, and with it the law itself making a distinction as 
to provisions. 

Mellon, in reply. — The ancient authorities differ as to the 
necessity of the scienter, and of an express warranty in contracts 
of sale generally. But as to the sale of provisions, it is well 
settled that where the article sold is different from what it is 
represented to be, an implied warranty is always understood. 
It is very plain in the present case, that the defendants received 
the plaintiffs' money for an article which they did not sell. 
They ought then to refund it. The remedy against the inspec- 
tor is tedious and uncertain. The beef may have been altered 
since the inspection. The defendants themselves may have 
done it. If not, they may trace it back to the faulty person. 
If, in truth, it was the officer's fault, those by whom he was 
employed have their remedy against him. 

The action being continued nisi for advisement, the opinion 
of the court was delivered at the following term in Berkshire, by 

Sewall, J. — ^The rule has always been, I believe, that an 
action of deceit, or an action on the case for a deceit in a bar- 
gain or trade, is maintainable only where the deception com- 
plained of has been intentional on the part of the seller, and 
it must also appear that the party purchasing had been actually 
deceived, and had sustained thereby a loss or damage. There 
is then an injury for which the law affords a remedy : Com. 
Dig. tit., action upon the case for a deceit, A. 8. In applying 
this rule, there has been some diversity of opinions as to the 
cases within it. The rule has not been varied, but the decisions 
have not been uniform as to the facts and circumstances from 
which a willful and actual deception are in particular cases to 
be presumed and considered as proved. Where the sale has 
been accompanied with a warranty, the remedy of the pur- 
chaser is maintained upon other principles. It is for a decep- 
tion or mistake amounting to a breach of a contract — a con- 
tract which may be said to be collateral to the sale, by force of 
which the purchase is placed at the risk of the seller as to every 
existing defect in the qualities of the articles sold, so far as the 
warranty applies : 2 East 496 ; 320. The general doctrine, as 
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it has ever since been recognized in practice, is accurately 
exemplified by Justice Popham, in the case of the bezoar stone, 
as cited in Dyer : Dyer 75, in marg. The case is reported by 
Groke, and was referred to by the defendants' counsel in the 
case at bar. Justice Popham states the rule thus : If I have 
an article which is defective, whether victuals or anything else, 
and I, knowing it to be defective, sell it as sound, and so repre- 
sent or affirm it, an action upon the case lies for the deceit ; 
but although it be defective, if that is unknown to me, although 
I represent or affirm it to be sound, yet no action lies unless I 
warrant it to be sound. To be liable to an action for the deceit 
incurred, the affirmation or representation of the seller is to be 
proved, and it must appear that he had been therein willfully 
and intentionally false. 

Now, there are cases in which a representation willfully false 
is to be presumed from the circumstances of the transaction, 
and of the parties, where it is not required to be otherwise or 
directly proved. In this way, perhaps, what was cited from 
Blackstone's Commentaries, and rehed on for the plaintiff in the 
argument of the case at bar, may be reconciled with the general 
doctrine as I have stated it ; and so, likewise, may decisions 
which seem at first sight to indicate another rule, will be found 
within the general doctrine exemplified by Justice Popham, at 
least in the intended application of it. Justice Blackstone, 3 
Bl. Com. 164, 165, has classed the cases of deceit and breaches 
of express warranties in contracts for sales under the head of 
implied contracts. He says it is constantly understood that 
the seller undertakes that the commodity he sells is his own, 
and in contracts for provisions it is always implied that they 
are wholesome ; and in a sale with warranty the law annexes 
a tacit contract that, if the article be not as warranted, compen- 
sation shall be made to the buyer ; and if the vendor knows 
his goods to be unsound, and hath used any art to disguise 
them, or if they be in any shape different from what he repre- 
sents them to be to the buyer, this artifice shall be equivalent 
to an express warranty, and the vendor is answerable for their 
goodness. It is obvious that in this very general classification 
the details and examples are imperfectly introduced, and with 
some inaccuracy. It is not implied in every sale of provisions 
that they are wholesome, any more than it is in sales of other 
articles, where proof of a distinct affirmation seems, in Justice 
Blackstone's opinion, to be requisite. The contrary may be, 
and often is, understood between the parties ; and it is only 
when the false representation, to be proved in the one case, 
may be presumed or taken to be proved in the other, that the 
rule of law applies, and the remedy, as in a case of deceit, is 
25 
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allowed. An artifice must be proved to entitle the suffering 
party to the remedy equivalent to a remedy upon an express 
warranty, as well in the case of provisions as in any other case. 
The difference is, that in the case of provisions, the artifice is 
proved where the victualler sells meat as fresh to his customers 
at a sound price which at the time was stale and defective, or 
unwholesome, from the state in which the animal died. For, 
in the nature of the bargain, the very offer to sell is a repre- 
sentation or affirmation of the soundness of the article, when 
nothing to the contrary is expressly stated ; and his knowledge 
of the falsehood in this representation is also to be presumed 
from the nature and duties of his calling and trade. But cases 
may be supposed where, this presumption being repelled by 
contrary evidence, the seller would not be liable ; as where a 
different representation made, and this is proved directly, or is 
necessarily to be presumed from the nature of the article, the 
state of the market, or other circumstances. Indeed, there is 
nothing to be inferred in a sale of provisions which may not 
be inferred to a like purpose in other cases, where the calling 
or profession of the seller, the soundness of the price, and the 
nature of the article sold have been made the grounds of de- 
cision. 

There is an especial and invariable presumption as to the 
property of the vendor, as the article sold was in his posses- 
sion ; and hence the distinction when the article is, and when 
it is not, in his possession. And upon the whole it will be 
found, I believe, in every instance, that the action as for a de- 
ceit has been maintained in those cases only where an affirma- 
tion or representation willfully false or some artifice has been 
proved, or has been taken to be proved, either directly or be- 
cause it was necessarily to be presumed from the circumstances 
and nature of the bargain and the situation of the parties. It 
is admitted in the case at bar, that in the bargain between these 
parties there was no direct affirmation of the soundness of the 
article. Perhaps, however, a representation to this effect is 
necessarily to be implied from the nature of the bargain, it being 
in the common course of dealing and for a sound price, and 
for an article which, to be of any value, must be understood to 
be sound. This much, at least, may be safely presumed as 
the understanding between these parties, that as to the kind, 
the quality, the state and quantity of the meat contained in the 
barrels, sold by the one and purchased by the other as barrels 
of merchantable beef, the seller undertook to have full faith 
in the brand of the deputy inspector, a public officer employed 
and intrusted to ascertain these facts. The seller must be un- 
derstood to represent that, for aught he had known to the con- 
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trary, the brand appearing on^the barrels had been truly and 
faithfully applied, and that no alteration or change of the arti- 
cle had happened within his knowledge. Now, is there any 
evidence, or any circumstance in this transaction from which 
it may be inferred that in an affirmation to this effect the sellers 
would have been willfully false, or that in an express repre- 
sentation such as I have supposed to be implied in this case, 
they would have been guilty of an artifice ? They would have 
been chargeable to that extent, if at the time of the sale they 
had any knowledge of the bad state of the barrels, such as it 
proved to be, or had any special reason to suspect that the beef 
in them had not been properly cured, was without sufficient 
salt, was already in a putrid state or becoming putrid ; or, in 
short, if they knew, or actually suspected that in this instance 
the inspector had been false, ignorant or depraved. With evi- 
dence to that effect, this case would be within the rule, and the 
plaintiffs entitled to this remedy for the deception which they 
undoubtedly suffered, and from which a loss and damage have 
ensued. But on this point the evidence fails. Indeed, it is ad- 
mitted that the defendants had no knowledge, at the time of 
the sale, of the unsuitable quality and state of the beef, or of 
the barrels containing it, or that it had not been packed as the 
law requires. In this state of the evidence and of the case, 
the result is in favor of the defendants. Against them the 
plaintiffs have no remedy for the loss and damage sustained by 
a deception, which has not happened or been effected by any 
false representation or artifice chargeable to the defendants, and 
they took upon them no extraordinary risk in this particular by 
any warranty accompanying the sale. 

The plaintiffs are become nonsuit and judgment is to be en- 
tered for the defendants to recover their costs. 
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William B. Bradford v. David Manley. 

i A sale by sample is tantamount to a warranty that the article sold is of the 
same kind as the sample. 
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Assumpsit on divers special counts, to recover the difference 
in value between two casks of cloves, alleged to be sold by 
sample to the plaintiff, and the cloves actually delivered in 
virtue of the sale. 

At the trial, which was had on the general issue, 
before the chief justice, at the last November term in 
this county, the plaintiff produced a bill of parcels of 602 
pounds of cloves, at $1.50 per pound, on which payment was 
acknowledged by the defendant to have been received in the 
plaintiff's note payable in sixty days. He then produced a 
witness who testified that on the 4th of January, 1814, the 
defendant came to the plaintiff 's store, with a sample of cloves 
in a paper, and asked the plaintiff if he wished to purchase 
some cloves. The witness examined the sample and found 
the cloves to be of the best quality of Cayenne cloves ; and the 
defendant said, at a subsequent time, that the sample he 
showed was of fair cloves. On the same day that the purchase 
was made and the bill of parcels given, the casks were removed 
to the plaintiff 's store, the price being that of cloves of the 
best quality. It was in evidence that the sample was not 
taken from the casks sold, but from an open barrel out of 
which those casks had been filled, they not being before quite 
full ; but the defendant did not know from whence the sample 
came. The market price of this article having fallen imme- 
diately after the sale, the plaintiff made no attempt to sell the 
cloves, and the casks were not opened until May, 1815, when 
there being some application for the purchase of them, they 
were opened and were found to contain a mixture of Cayenne 
cloves and an inferior and distinct species of the same article, 
the growth of the East Indies, in proportion of one-third of the 
latter, which was worth from a fifth to a quarter less than the 
former. Whether the casks had been opened or exposed, or 
mixed while in possession of the plaintiff, were questions 
duly submitted to the jury. Before instituting this suit, and 
after the defect was discovered, the plaintiff offered to return 
the cloves, but the offer was not accepted. The defendant 
objected to the admissions of any evidence other than the bill 
of parcels, (which was of cloves generally, without designating 
the kind,) to prove that any distinct species or quality of the 
article was sold. But the objection was overruled, and the jury 
were instructed that, although no fraud was proved or suggested, 
and no express warranty other than what might be inferred 
from the exhibition of the sample was proved, yet if they 
believed from the evidence that the purchase was made upon 
the confidence that the whole quantity was represented by the 
sample, and that it was the intention of the defendant so to 
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represent by exhibiting the sample, and that the article when 
sold and delivered was materially different in quality and value 
from that which was shown in the sample, they ought to find 
a verdict for the plaintiff and assess in damages the difference 
in value at the time of the sale. The jury returned a verdict 
for the plaintiff, having found the facts specially as above stated, 
and having also found that there was no fraud in the sale on 
the part of the defendant. The defendant excepted against 
the direction of the judge, and moved for a new trial on that 
ground, and also on account of the admission of parol 
evidence to prove the contract. 

Shaw, for the defendant, urged a new trial. 

1st. — Because oral testimony was admitted by the judge at 
the trial, to enlarge and vary the contract of sale, which was 
in writing, and to prove a warranty or undertaking which does 
not appear on the bill of parcels. There is no distinction in 
principles between a bill of parcels and a more formal instru- 
ment. It is intended to show the terms of the sale. The 
parties, subject-matter, quantity, price, payment, date, &c., are 
distinctly specified. Nor is it unusual to introduce express 
stipulations when any particular liability is assumed. A war- 
ranty must be upon the sale, one of the incidents arising out 
of it, and not a distinct collateral undertaking: 2 Finch. 189 ; 

1 Strange 414. 

2d. — No evidence was given conformable to either of the 
counts in the declaration. If the plaintiff meant to rely on an 
implied promise, he would have declared accordingly. A 
special contract must be proved as laid : 1 D. & E. 447 ; 1 
Johns. 96. The declaration in this case sets forth three special 
promises, none of which were attempted to be proved : " 1st. 
To deliver 602 pounds of fair merchantable Cayenne cloves 
according to a certain sample. 2d. To deliver two other casks 
of cloves, 602 pounds, which should be according to a certain 
sample, &c. 3d. To deliver, &e., and that said cloves so to be 
delivered should all be of like goodness and quality with a cer- 
tain sample, &c. 4th. For money had and received." But 
this last count will not lie where the contract is open and not 
rescinded either by some previous condition or subsequent 
assent : 2 Gomyn on Contracts 75 ; 1 D. & E. 133. 

3d. — To charge the vendor there must be an express war- 
ranty or evidence of fraud. A mere representation, without 
technical words imparting a promise or stipulation, does not 
constitute a warranty : *Gro. Jac. 4 ; 1 Dyer. 75 ; *2 East 314 ; 

2 Comyn on Contracts 265 ; *2 Caines 48 ; *1 Johns. 96, 129, 
421, 502, 534 ; Cooper's Justinian 609, note ; *7 Mass. Rep. 
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284 ; *10 Mass. Rep. 197. The verdict expressly negatives 
fraud. Should the plaintiff attempt to take this case out of the 
operation of the authorities cited, by urging that the article 
differed in nature and kind from the article contracted for and 
so the contract to sell has not been performed, jt may be 
answered, that the same reasoning, if sound, might have been 
urged in nearly all the cases cited with much greater force ; 
particularly in the cases of the bezoar stone, in *Gro. Jac. 4 ; 
and the brazilletto wood, in *2 Gaines 48. But the contract 
was wholly executed, and complete by the delivery of the cloves 
by the vendor and the acceptance of them by the vendee. The 
latter cannot, then, proceed as upon a contract to sell still open 
and unexecuted ; but must have his remedy, if any, for a 
fraud, or upon a warranty, as upon a sale executed : 1 Mass. 
Rep. 101. 

Davis, (Solicitor General) and Thatcher, for the plaintiff. 

Parker, G. J., delivered the opinion of the court. 

The first point taken by the defendant's counsel is, that parol 
evidence was admitted, to control or explain the contract in 
writing which subsisted between the parties. The objection 
goes upon the supposition that a common bill of parcels, given 
upon or after the purchase of goods is evidence, and the only 
proper evidence, of such a contract. But it is not so. The 
bargain is usually made verbally, and without any intention that 
it shall be put in writing, and the bill of parcels is intended only 
to show that the goods have been purchased and paid for. It 
is seldom particular or descriptive of the whole contract 
between the parties. But if it were not so, the paper intro- 
duced in this case is ambiguous with respect to the subject of 
the bargain ; and the ambiguity is latent, so that parol evidence 
may be admitted to explain it. It states only that " 2 casks of 
cloves " were purchased, leaving it uncertain what kind of 
cloves, of which it appears in the case that there are at least 
two kinds, differing materially in quality and value. We think 
this objection was properly overruled. We may then come to 
the principal cjuestion, namely : whether the evidence in the 
cause proved a contract to sell cloves of a different kind from 
those which were delivered. The defendant exhibited a 
sample by which the plaintiff purchased. Among fair dealers 
there could be no question but the vendor intended to repre- 
sent that the article sold was like the sample exhibited, and it 
would be to be lamented if the law should refuse its aid to the 
party who had been deceived in a purchase so made. The 
objection is, that no action upon a warranty can be maintained 
unless the warranty is express ; and that no other action can 
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be maintained unless there be a false affirmation respecting the 
quality of the article. If such were the law, it would very 
much embarrass the operations of trade which are frequently 
carried on to a large amount by samples of the articles bought 
and sold. 

The authorities cited by the defendant's counsel have been 
carefully looked into ; and we think they do not militate with 
this decision, unless it be the case of the bezoar stone : *Chan- 
delor V. Lopus, Cro. Jac. 4 ; S. G. Dyer 75, which, we think, 
would not now be received as law in England — certainly not 
in our country. The vendor sold the stone as and for a bezoar 
stone, to one unacquainted with such articles, and it turned out 
to be of inferior value. The court held that no action would 
lie ; and some of the judges stated that even if the vendor had 
known that it was not a bezoar, and it had been so alleged, an 
action could not be maintained without an express warranty. 
The other case is that of ^Parkinson v. Lee, 2 East 314. There 
the hops sold were of the same kind and quality as the sam- 
ple ; but there was an unknown deterioration by fermentation, 
caused by the grower of the hops, and not by the vendor. 
Hops being usually sold in pockets, and the quality ascertained 
by sample, it was held that the innocent vendor was not re- 
sponsible to the vendee for an unknown inherent defect, 
without an express warranty. That case does not militate with 
our opinion in the case at bar. The fair import of the exhibi- 
tion of a sample is, that the article proposed to be sold is like 
that which is shown as a parcel of the article ; it is intended 
to save the purchaser the trouble of examining the whole quan- 
tity. It certainly means as much as this : " The thing I offer 
to sell is of the same kind and essentially of the same quality 
as the specimen I give you." I do not know that it would be 
going too far to say that it amounts to a declaration that it is 
equally sound and good. But it is not necessary to go so far 
in the present case ; and we are not disposed to question the 
correctness of the decision in *Parkinson v. Lee. It is ex- 
pressly found by the jury, in the case at bar, that the cloves 
delivered were different in kind from those which composed 
the sample, and inferior in value, not from decay or exposure, 
but that there is a specific difference in the respective plants 
from which they are produced. Surely, if a man were to ex- 
hibit to me a parcel of Hyson tea as a sample to induce me to 
buy a chest, and I should pay him the price of Hyson, and 
he should deliver me a chest of Bohea or Souchong, I 
might recover the difference in value if he should refuse to do 
me justice, although he did not expressly warrant that the tea 
in the chest was the same as that in the sample. Indeed, the 
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exhibition of a sample must, in all fair dealing, stand in lieu of 
a warranty or affirmation. It is a silent, symbolical warranty, 
perfectly understood by the parties and adopted and used for 
the convenience of trade. 

The cases must be very strong to establish a principle so un- 
just and so productive of distrust and jealousy among traders, 
as that contended for by the defendant's counsel. For what 
purpose is the sample exhibited, unless it is intended as a rep- 
resentative of the thing to be sold ? What would an honora- 
ble merchant say if, when he took from a mass of sugar or 
coffee a small parcel and offer to sell by it, the man who was 
dealing with him should ask him if it was a fair sample and 
call upon him to warrant it so ? Mercantile honor would in- 
stantly take the alarm ; and if such questions should become 
necessary, there would be no need of that honor which, hap- 
pily, is now general and almost universally relied upon. That 
there is not an unknown and invisible defect, owing to natural 
causes or to previous management of some former dealer, he 
may not be presumed to affirm when he shows the sample ; 
and, as to these particulars, an express warranty may be re- 
quired, consistently with confidence in the fair dealing of the 
vendor. But that the thing is the same, generically and spe- 
cifically, as that which he shows for it, he certainly undertakes, 
and if a different thing is delivered he does not perform his 
contract, and must pay the difference or receive the thing back 
and rescind the bargain if it is offered him. 

A case similar to this principle came before me two or three 
years ago at nisi prius. An advertisement appeared in the pa- 
pers, which was published by a very respectable mercantile 
house, offering for sale good Caraccas cocoa. The plaintiff 
made a purchase of a considerable quantity and shipped it to 
Spain, having examined it at the store before he purchased ; 
but he did not know the difference between Caraccas and other 
cocoa. In the market to which he shipped it there was a con- 
siderable difference in value in favor of the Caraccas. It was 
proved that the cocoa was of the growth of some other place, 
and that it was not worth so much in that market. I held that 
the advertisement was equal to an express warranty, and the 
jury gave damages accordingly. The defendants had eminent 
counsel, and they thought of saving the question, but after- 
wards abandoned it and suffered judgment to go. 

Surely, if a sample of Caraccas cocoa had been shown to 
the purchaser, and any other cocoa had been delivered to him, 
the case would not have been less strong. 

We are all decidedly of the opinion that a sale by sample is 
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tantamount to an express warranty that the sample is a true 
representative of the kind. 

There must, therefore, be entered 

Judgment according to the verdict. 



SUFFOLK AND NANTUCKET, MARCH TERM, 1829. 

8 PICKERING'S REPORTS 250. 



Henry Williams e^ al. v. Paul Spafford. 

Where one purchases goods upon an examination of a specimen taken by him 
out of a small aperture in the case in which the article is contained, this is a 
sale by sample. 

Where an article was purchased in that manner as a servon of indigo, but the 
greater part of the contents of the servon proved to be a different substance and 
the remainder to be indigo of a quality inferior to the specimen, it was held that 
the seller was liable to the purchaser in assumpsit on a warranty that the article 
sold was indigo of the same quality as the sample. 

Assumpsit upon a warranty in the sale of a servon (or leather 
bag) of indigo. 

On one side of the servon was cut a small triangular hole, 
at which the purchaser might draw out a specimen, and at the 
sale the plaintiff examined the article in this mode. In the bill 
of parcels the article was described as " one servon of indigo." 
The greater part of the contents of the servon proved to be a 
substance resembling burnt clay, colored so as to look like in- 
digo, and at the end of the servon there were from seven to 
ten large pieces of leather and bones ; and what indigo there 
was in the servon was of an inferior kind and not like the 
specimen. The defendant was innocent of the fraud. 

June 13th. Merrill, for defendant, cited *Parkinson v. Lee, 
2 East 314, and Day's note at p. 324 ; *Harvey v. Young, Yelv. 
21, and Metcalf's note ; *Oneida Manuf Soc. v. Lawrence, 4 
Cowen 440 ; *Gray v. Cox, 6 Dowl. & Ryl. 200. He said this 
was not a sale by samples. (See Meyer v. Everth, 4 Campb. 22 ; 
Gardner v. Gray, ib. 144 ; *Sands v. Taylor, 5 Johns. R 404.) 

Morey, contra, relied on ^Bradford v. Manley, 13 Mass. R. 
139, and *Hastings v. Lovering, 2 Pick. 214. 
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June 27th. Per Curiam — The indigo was sold by sample, 
and that is a warranty that the bulk is of the same kind and 
quality with the sample. 
Defendant defaulted. 



BERKSHIRE, SEPTEMBER TERM, 1809. 

5 MASS. REPORTS 355. 



Robert Powell v. Hezekiah Clark. 

In a deed of conveyance of land, as limited by certain monuments, lines and 
courses, and also as containing so many acres and rods, the words expressing the 
quantity do not amount to a covenant that the land contains that quantity, but 
are merely descriptive of the land. 

In an action of covenant broken, the plaintiff declares upon 
a deed by which the defendant conveyed to him two several 
parcels of land in Lanesborough, and covenanted that the 
first of the parcels contained twenty-nine acres and twelve 
rods, when in fact it contained but twenty-five acres ; and that 
the second parcel contained six acres and one hundred rods, 
when in fact it contained but four acres, and so the defendant 
his covenants aforesaid has broken. 

The defendant prays oyer of the deed declared on, and has 
it. In the deed the defendant for a valuable consideration, 
conveys to the plaintiff in fee two tracts of land. The first is 
described as the easterly end of a fifty acre lot, on what is 
commonly known by the name of Shirley's Grant, which the 
defendant bought of Thomas Powell and Ephraim Powell, 
Jun., the said easterly end extending westwardly as far as the 
main run of water, which passes through said land, containing 
twenty-nine acres and twelve rods of ground. The second tract 
is described as lying on a stream of water called Millbrook, 
which the defendant bought of Samuel Warren, which he then 
bounds by certain monuments, lines and courses, coming round 
to the first boundary, containing six acres and one. hundred and 
thirty rods of ground. And there is a covenant to warrant the 
granted premises against the lawful claims of all persons. 

The defendant then demurs for cause, and shows for cause 
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that the covenants alleged are not found in the deed. And the 
plaintiff joins in the demurrer. 

Hulbert, of counsel for the plaintiff, being called on by the 
court to support his declaration, observed that although the 
deed declared on contained no express covenants of the effect 
alleged, yet there was an implied engagement that the tracts of 
land contained as much as the grantor said there vvas. Pur- 
chases of land in the country are usually negotiated and made 
by the acre ; the price per acre being agreed on, the purchase 
money is thus ascertained, and the deeds are universally 
written in this form, where the precise quantity is intended to 
be conveyed and assiired, and the purchase money estimated 
accordingly. On the other hand, where the quantity is not in- 
tended to be engaged, the practice is as general to add some 
words expressive of uncertainty, as about so many acres, or so 
many acres, more or less. At any rate, the general opinion in 
the country is that such a description as is used in this deed 
implies a covenant that the land conveyed shall contain the 
quantity specified ; and if this opinion is unfounded, it would 
be well that the community should be better informed. 

Williams, for the defendant, was stopped by the court, and 
the action standing continued nisi, the opinion of the court was 
delivered at the following March term in Suffolk, by 

Parsons, C. J. — The question before us in this action de- 
pends upon the construction of the deed declared on ; and we 
are of opinion that the words expressing the quantity of land 
in the two tracts do not amount to a covenant, but are merely 
descriptive of the lands conveyed. Each tract is definitely 
hmited, and any surveyor could easily ascertain its contents ; 
and the plaintiff might have known the quantity of land con- 
tained within the limits described, before he concluded his 
purchase, by taking the proper measures. If, to avoid that 
trouble, he chose to rely on the estimation of the defendant, he 
should have taken care that an express covenant was introduced 
into the deed. If the boundaries of the tracts had included more 
than the quantity expressed, yet all within those boundaries 
which the defendant had a right to convey would have passed 
by the deed. So, if less was contained, the plaintiff has title 
only to what was in fact included. In his purchase he must, 
therefore, be considered as relying on the boundaries described, 
and not on the contents mentioned. In a conveyance of land 
by deed, in which the land is certainly bounded, it is very im- 
material whether any or what quantity is expressed, for the 
description by the boundaries is conclusive. And when the 
quantity is mentioned in addition to a description of the 
boundaries, vrithout any express covenant that the land con- 
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tains that quantity, the whole must be considered as mere 
description ; although the quantity mentioned is an uncertain 
part of the description, and must yield to the location by cer- 
tain boundaries, if there is a disagreement whether the quan- 
tity mentioned is more or less than the quantity actually con- 
tained within the limits expressed. The covenants declared on 
in tliis case, therefore, do not appear to have been made by the 
defendant, and the declaration must be adjudged bad : Beach 
V. Stearns, 1 Aiken 325 ; Perkins v. Webster, 2 N. H. Rep. 28. 
Note. — After delivering this opinion, the chief justice observed 
that on looking into the copies, there appeared to be an inac- 
curacy as to the second tract, the declaration stating the cov- 
enant to be that that tract contained six acres and one hundred 
rods ; but in the deed read the contents of that tract are ex- 
pressed to be six acres and one hundred and thirty-nine rods. 
This, his honor observed, might have been an error in the 
copies, and as it did not affect the principle on which the court 
had decided, no regard had been paid to it. 
Declaration adjudged insufficient. 



SUFFOLK, MARCH TERM, 1811. 

7 MASS REPORTS 284. 



Elisha Dyer and another v. Nathaniel 
Lewis and another. 

Where one sold a vessel, and in the bill of sale described her as of certain 
dimensions and burden, when, in truth, she was of less dimensions and burden, 
it was held that the purchaser could not maintain an action of the case against 
the seller, as for a false affirmation and promise. 

This was an action of the case, in which the plaintiffs 
declared that the defendants, being owners of the schooner 
Morning Star, in consideration that the plaintiffs at the 
special instance and request of the defendants would buy the 
said schooner, affirmed and promised to the plaintiffs, that she 
was of such length, depth, and breadth, and of the burden of 
sixty-nine tons ; and that the plaintiffs, giving credit to the said 
affirmation and promise, at the request of the defendants, did 
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buy the said schooner for the sum of $1 ,600. Yet the defend- 
ants not regarding their said promise, but contriving to defraud 
the plaintiffs in this behalf, subtly deceived them in this, 
that the said schooner at the time aforesaid vs^as not of the 
length, depth and breadth, nor of the burden aforesaid ; but 
was of such a length, depth, and breadth and of the burden 
only of sixty-one tons ; and so the defendants by means of 
their said false affirmation and promise, had greatly injured 
and defrauded the plaintiffs. 

The defendants pleaded that they never promised, &c., on 
which ah issue was joined, and tried before Parker, J., at the 
last November term in this county. 

At the trial the '"plaintiffs produced a bill of sale of said 
schooner from the defendants, not under seal, which stated her 
to be of the largest admeasurement mentioned in the declara- 
tion, with a warranty of the property, and also a deposition of 
one Bishop, proving that the vendors, by their agent at the time 
of the bai-gain and sale, represented and promised the plaintiffs 
that the vessel was in fact of such dimensions and burden, also 
the depositions of sundry persons which proved that she was 
of less dimensions and burden than she was represented to be. 

The judge instructed the jury that the said evidence was not 
sufficient to entitle the plaintiffs to their verdict for damages, 
and did not maintain the issue on the part of the plaintiffs, 
observing that there was no evidence that the defendants knew 
of the difference in the admeasurment or that their affirmation 
to the plaintiffs respecting the same was untrue. 

The jury returned a verdict for the defendants, and the 
plaintiffs filed their exceptions to the directions of the judge, 
and on that ground moved for a new trial. 

And now Parker, in support of his motion, cited the case of 
*Stuart V. Wilkins, Doug. 18, to show that this was the proper 
form of declaring ; and he relied on the evidence of Bishop to 
prove an express warranty, and the other evidence stated, to 
show the breach of the warranty: 1 Salk. 3, 211 ; 2 Comyn 
on Contract, 274. 

Sewall, J., likened this to the case of Powell v. Clark, 5 
Mass. R. 355. 

Thurston, of counsel for defendants, was stopped by the 
court. 

Per Curiam, (absente Parsons, C. J.) Let judgment be 
entered on the verdict. 
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Jonathan Conner v. William Henderson. 

Where a purchaser would rescind the contract and entitle himself to recover 
back the consideration paid by him, he must place the vendor in the same situa- 
tion he was in before the sale. 

This was an action of the case in assumpsit, aUeging that the 
defendant undertook to sell and deliver to the plaintiff eighty- 
nine casks of lime of good quality, but in fact delivered him 
eighty-nine casks of lime of little value, not merchantable. 
There was a second count much like the first; and a third 
count for money had and received. 

Trial on the general issue, before Putnam, J., at the sittings 
here after the last November term. The plaintiff produced the 
defendant's bill of parcels of 89 casks of lime to the plaintiff at 
10 shillings, amounting to 148 dollars and 33 cents. It was 
proved that the casks were branded by one D. Jenks, Jun., an 
inspector of hme ; and there was satisfactory evidence that the 
contents of the casks were of no value, being a mixture of sand 
and stones, and wholly unfit for use as lime. 

It was admitted by the plaintiff that he had sold and charged 
to his customers, about thirty casks, which had not been paid 
for, except two which were sold and paid for at two dollars per 
cask, the plaintiff and his customers then supposing the casks 
to contain good hme. 

There was no evidence of a special warranty of the defend- 
ant that the lime was good ; nor any evidence that he knew it 
was bad. 

The defendant was master of a coasting vessel and had re- 
ceived the casks of one G. Sevey, at Thomastown, to carry on 
freight to Boston and to sell on Sevey's account. It did not 
appear, however, that the defendant disclosed his principal to 
the plaintiff ; nor had this latter returned the casks, which he 
had not sold as aforesaid. 

The judge instructed the jury that if from the evidence they 
believed the defendant had not practiced any fraud, they must 
find a verdict for him upon the two first counts ; because the 
delivery of the casks with the inspector's brand, together with 
a bill of the same, did not amount to a warranty of the con- 
tents, of which the defendant might be ignorant ; that to charge 
him upon those counts they must find fraud or warranty on 
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his part ; but that in respect to the count for money had and 
received, it was recoverable where the money had been re- 
ceived by the defendant by mistake, or where the consideration 
had failed, although no fraud had been practiced by him ; and 
if they should believe from the evidence that the plaintiff in- 
tended to buy, and the defendant to sell 89 casks of hme, and 
not 89 casks without hme ; and that the casks which he dehvered 
did not contain lime, but stones and stuff of no value, that the 
consideration of the contract had failed, although the defend- 
ant had no bad intentions ; and the plaintiff might recover the 
money he had paid upon the contract and consider it as re- 
scinded notwithstanding he had not redelivered the casks be- 
fore he brought his action, he being accountable to the defend- 
ant for the same. 

The jury found a verdict for the defendant upon the two first 
counts, and for the plaintiff upon the money count, on the 
ground above stated by the judge. And if upon the facts the 
plaintiff was entitled in the opinion of the court, to recover 
upon either of the counts, judgment was to be entered upon 
the verdict ; otherwise it was to be set aside, and the plaintiff 
to become nonsuit. 

Phinney, for defendant, contended that to entitle himself to 
recover on either of the two first counts, the plaintiff must 
prove either a special warranty or fraud, by showing that the 
defendant had knowledge that the article sold by him was not 
what he assumed that it was. And the case finds neither of 
those facts: *Doug. 18, Stuart «. Wilkins ; *2 Gaines R. 48, 
Sexias v. Woods ; Sugden's law of vendors, &c., 199. 

Nor has the plaintiff rescinded the contract, or offered to re- 
turn the articles sold ; which is necessary to show in support of 
his count for money had and received : 4 Mass. Rep. 502, 
Kimball v. Cunningham ; 5 East 449, Hunt v. Silk ; 1 Fonb. 
380. If it should be said that the contents of the casks were 
of no value, the same cannot be said of the casks themselves. 
They were the subject of value and of property. The facts on 
no legal principles will support the general count: Cowp. 818, 
Power V. Wells ; 2 Burr. 1005, Moses v. McFarlan. 

Cummings for the plaintiffs. — Every sale implies a warranty 
that the article sold is what it is delivered for, and not another 
substance. Here the sale was of lime, and the article delivered 
was stones and sand: *13 Mass. R. 139, Bradford v. Manley. 
But if the plaintiff is not so entitled, he may recover on the 
money count ; for he has paid his money, under a mistake 
of fact, for a consideration which has wholly failed. This was 
not a case for rescinding the contract ; a right which is reserved 
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in the original agreement, to avoid the contract and return the 
article. 

Per Oiiriam. — The evidence reported will not maintain the 
action on either of the first two counts. There was no express 
warranty respecting the quality of the article. Neither can the 
plaintiff recover on his count, for money had and received. If 
he would have rescinded the contract, and so have entitled 
himself to a return of the money paid, it was necessary that he 
put the defendant in the same situation he was in before the 
delivery of the article. This was settled in the case of Kimball 
V. Cunningham, and although the principal subject of the con- 
tract in the present case may be presumed, from the evidence 
reported, to have been absolutely of no value, and so the re- 
turning of it would have been but an idle act, yet the casks 
were of some value and should have been restored, if the plain- 
tiff would treat the sale as a nullity and demand his money as 
paid without consideration. 

We think, however, that an action may be framed, in whi ch 
the plaintiff may recover on the evidence reported. He may, 
therefore, file a new declaration on which a trial may be had ; 
but he cannot have his costs arising prior to the present time : 
*Gray v. Cox, 4 B. & G. 108 ; *Jones v. Bright, 4 Gamp. N. P. 
144 ; 4 Kent. Gom. 479, 480, 2d ed. 
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Charles Perley v. Abraham Balch. 

The purchaser of a chattel cannot rescind the sale without returning it to the 
vendor, unless it be entirely worthless to both parties ; if it be of any value to the 
vendor, or if its loss would be any injury to him, it must be returned. 

If the purchaser of a chattel give his note for the price, he may avail himself 
of a partial failure of consideration, or of deception in the quality or value of the 
chattel, or of a breach of warranty, to reduce the damages, in an action brought 
by the vendor upon such note ; and he is not obliged to resort to a separate action 
for the deceit or upon the warranty. 

Assumpsit on a promissory note. 

At the trial in the court of common pleas, before Williams, 
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J., the defendant introduced evidence tending to prove that the 
consideration of the note was the sale of an ox by the plaintiff 
to the defendant, with a warranty that the ox would fatten as 
well as any one the defendant then had ; that one eye of the 
ox, which was then apparently defective and diseased, was 
falsely and fraudulently represented by the plaintiff to have 
been hooked out ; and whereas, in fact, it had been destroyed 
by a cancer, and that this disease was incurable, and rendered 
the ox incapable of being fattened and entirely worthless for 
any other purpose. 

It did not appear that the defendant had returned or offered 
to return the ox to the plaintiff, or had ever notified the plain- 
tiff that he was dissatisfied with the contract until after the 
commencement of this action, which. was several years after 
the sale. 

The defendant kept the ox in his pasture, (fee, for several 
months, and was at some trouble to ascertain whether it would 
answer his purpose. It did not appear what became of the ox 
afterwards. 

The defendant also offered evidence tending to show that he 
purchased the ox for the sole purpose of fattening it, and that 
this was known to the plaintiff at the time of the sale ; and 
he contended that, upon these facts, there was an implied war- 
ranty on the part of the plaintiff that the ox should be reason- 
ably fit for that purpose. 

The judge instructed the jury that no such implied warranty 
arose from these facts ; that if they were satisfied that the 
plaintiff warranted that the ox would fatten as well as any one 
which the defendant then had, and that the warranty was 
false, or if they were satisfied that the plaintiff falsely and 
fraudulently represented the eye of the ox to have been hooked 
out, whereby the defendant was induced to purchase it ; and if 
they were further satisfied that the ox, if it had been returned 
to the plaintiff in a reasonable time, would have been of no 
pecuniary value to him, the defendant would be entitled to a 
verdict ; but that, otherwise, their verdict should be for the 
plaintiff. 

The jury returned a verdict for the plaintiff, and the defend- 
ant excepted to the instructions to the jury. 

Perkins, for the defendant, to the point that if the ox was 
of no value to the defendard, he might resist payment of the 
note, without returning the ox, although it might be of value to 
the plaintiff, the defendant not being bound in such case to 
subject himself to any trouble or expense in restoring the ox 
to the plaintiff, cited : Bliss v. Negus, 8 Mass. R. 46; Dickinson 
V. Hall, 14 Pick. 220 ; Shepherd v. Temple, 3 N. Hamp. R. 
26 
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455 ; and that the jury should have been instructed that if the 
ox was of less value than it vras represented to be, the dam- 
ages should be reduced accordingly : Dodge v. Tileston, 12 
Pick. 328 ; Baley on Bills (2 Amer. Ed.) 531 ; Ghitty on Contr. 
(4 Amer. Ed.) 574. 

Lord, for the plaintiff, to the point that if the ox was of any 
value to the plaintiff, the defendant could not rescind the sale 
and resist payment of the note, unless he restored the ox to 
him in as good condition as when he received it, cited ; Kimball 
V. Cunningham, 4 Mass. R. 502 ; *Conner (-. Henderson, 15 
Mass. R. 319. 

Morton, J., afterward drew up the opinion of the court. The 
instruction that there was no implied warranty, is not now 
complained of, and is undoubtedly correct : See *Emmerson v. 
Brigham, 10 Mass. R. 197; Shepherd v. Temple, 3 N. Hamp. 
R. 455. Every sale of chattels contains an implied warranty 
that the property of them is in the vendor. But it is well 
settled by authority as a general rule that no warranty of the 
quality is implied from the sale. The maxim caveat emptor 
governs : 2 Kent's Com. 478 ; Ghitty on Contr. 133; Champion 
V. Short, 1 Camp. 53 ; Bragg v. Cole, 6 Moore 114 ; *Stuart v. 
Wilkins, 1 Doug. 20 ; *Parkinson v. Lee, 2 East 314 ; Mockber 
V. Gardner, 2 Har. & Gill. 176. 

But the learned justice of the common pleas further instructed 
the jury, that if there was a fraud in the sale or an express 
warranty and a breach of it, in either case the defendant 
might avoid the contract by returning the ox within a reason- 
able time, or if the ox would have been of no value to the 
plaintiff, then without returning him. Whether the jury found 
their verdict upon the ground that no fraud or express war- 
ranty was proved, or that the ox Avas of no value, does not 
appear. If, therefore, any part of the instructions was incor- 
rect, the defendant in entitled to a new trial. 

Where the purchaser is induced by the fraudulent misrepre- 
sentations of the seller to make the purchase, he may, vnthin 
a reasonable time, by restoring the seller to the situation he was 
in before the sale, rescind the contract, and recover back the 
consideration paid, or if he has given a note, resist the pay- 
ment of it. Here was no return of the property purchased ; 
but if that property was of no value, whether there was any 
fraud or not, the note would be nudum paotv/m. The defend- 
ant's counsel, not controverting the general rule, objects to the 
qualification of it. He says that the ox, though valueless to the 
defendant might be of value to the plaintiff, and so the defend- 
ant would be bound by his contract, although he acquired 
nothing by it. But a damage to the promisee is as good a con- 
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-sideration as a benefit to the promisor. If a chattel be of 
no valae to any one, it cannot be the basis of a bargain ; but if 
it be of any value to either party, it may be a good considera- 
tion for a promise. If it is beneficial to the purchaser, he cer- 
tainly ought to pay for it. If it be a loss to the seller, he is en- 
titled to remuneration for his loss. But it is apparent that a 
want of consideration was not the principal ground of defense. 
The defendant mainly relied upon fraud or a warranty. And 
to render either available to avoid the note, it was indispensa- 
ble that the property should he returned. He cannot rescind 
the contract and yet retain any portion of the consideration. 
The o-"ly exception is where the property is entirely worthless 
to both parties. In such case the return would be a useless 
ceremony, which the law never requires. The purchaser can- 
not derive any benefit from the purchase, and yet rescind the 
contract. It must be nullified in toco, or not at all. It cannot 
be enforced in part and rescinded in part. And, if the property 
would of any benefit to the seller, he is equally bound to re- 
turn it. He who would rescind a contract must put the other 
party in as good a situation as he was before, otherwise he can- 
not do it : Ghitty on Gontr. 276 ; Hunt v. Silk, 5 East 449 ; 
*Gonner v. Henderson, 15 Mass. R. 314. 

The facts relied upon by the defendant to defeat the note, 
might, if proved, be used in mitigation of damages. If there 
•was a partial failure of consideration or deception in the quality 
and value of it, or a breach of warranty, the defendant may 
avail himself of it to reduce the damages to the worth of the 
chattels sold, and need not resort to an action for deceit or 
upon the warranty : Ghitty on Gontr. 140 ; Germaine v. Bur- 
ton, 3 Stark. R. 32 ; Barton v. Butler, 7 East 480 ; Poulton v. 
Lattimore, 9 Barn. & Gressw. 259 ; Bayley on Bills (2 Amer. 
ed.) 531, and cases cited. But he is not bound to do this. He 
may prefer to bring a separate action, and he has an election to 
do so. The present judgment will not bar such an action. 
But however this may be, it does not appear that any instruc- 
tions were given or refused upon this point. The value of the 
property to the defendant would have been the true rule of 
damages. And had he desired it, doubtless such instructions 
would have been given. But as he did not request them, he 
cannot complain of their omission. 

Judgment of the court of common pleas affirmed. 
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Francis Tuttle v. Joseph D. Brown. 

If one of the terms of a contract made through an agent is that a witness shall 
be called to the terms of the bargain, the terms, as repeated by the agent in the 
presence of the other party, or by the other party in his presence, to a witness 
called for the purpose, are admissible in evidence against his principal. 

The purchaser of a cow said to the seller after the sale : " You said the cow 
was all right," to which the seller replied, " Well, she is all right." Jfe/d that 
this was competent evidence of a warranty at the time of the sale. 

Whether a statement made by the seller of a cow that " she is all right," is a 
warranty of her soundness, is a question for the jury. 

In an action for the price of a chattel sold with warranty, the defendant is 
entitled to deduct any difference in the value of the chattel resulting from a 
failure to conform with the warranty, although that will reduce the price below 
the actual value. 

Assumpsit for fifty dollars, the price of a cow sold by the 
plaintiff to the defendant. Writ dated October 15th, 1849. 

The defense specified was that the sale was with warranty that 
the cow was sound in every respect ; that she was not thus' 
sound ; that the defendant had tendered the plaintiff |37.50, 
the full value of the cow, and had brought that sum into court. 

At the trial in the court of common pleas, before Hoar, J., 
the defendant admitted that he had purcliased the cow from 
Edward Tuttle, the plaintiff's agent, for $50, and had received 
the cow ; but stated his defense to be that the agent had war- 
ranted, the cow to be " all right," when in fact she was not 
sound, and was, therefore, worth only three-fourths of the price. 

A witness called by the defendant testified that the plaintiff's 
agent and the defendant together left the house of the witness 
to go to the pasture, two miles off, in which the cow was, and 
upon their return one of them (but which the witness could 
not remember) said to him that Tuttle had sold the cow to 
Brown at the pasture for $50, with permission that she might 
remain in the pasture till she calved, and that she was all right ; 
that he was called as a witness to the bargain by Tuttle or 
Brown, but he could remember no words nor the substance 
of any words calling him as such witness. 

The plaintiff objected to this testimony, because the sale 
was made before the conversation, and because the declara- 
tions and conversation of the agent were not competent ; but 
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the judge admitted the testimony and instructed the jury "that 
they would determine whether the sale was completed before 
the conversation to which the witness referred ; that the 
declarations of agent are not admissible against his principal, if 
made after his agency has terminated, nor unless made as a 
part of the res gestae in the execution of his agency ; but that 
if an agent is making a contract with another, and, the terms 
being agreed upon, it is agreed between them, during and as a 
part of the negotiation, that they shall call in a witness to the 
terms of the bargain, and they do so, and repeat the bargain 
before such witness, it will be evidence of the terms of the con- 
tract against the principal ; and the jury would find first, 
whether the bargain was completed before the statements to 
which the witness testified were made, and if so, would disre- 
gard them ; but if they were satisfied of the other alternative, 
they would then determine whether it was a substantive part 
of the agreement, and a warranty by the agent that the cow 
was " all right," and if so, what the parties understood, and 
what the agent intended the defendant should understand, by that 
phrase ; and whether the condition of the cow was such as to 
be a breach of the warranty in that sense ; and if so, to find 
how much less the cow was worth in her actual condition than 
she would have been without such defects. 

The defendant offered, as evidence of a warranty at the time 
of the sale, the testimony of another witness to the conversa- 
tion between the plaintiff and the defendant after the sale, in 
which the defendant said: "You said the cow was all right," 
to which the plaintiff replied, " well, she is all right." The 
plaintiff objected to its admission ; but it was admitted by the 
judge with instructions to consider whether it was intended by 
the plaintiff as an admission of what had been agreed on at the 
time of the bargain ; and that if it was not, no declarations by 
the plaintiff, before or after the bargain as to the condition or 
qualities of the cow, would be evidence of a warranty ; and 
directing them to ascertain the meaning from the whole con- 
versation and the circumstances under which it occurred. 

The plaintiff then contended that the words " the cow is all 
right," were not such words as would amount to a warranty of 
the soundness of the cow. But the judge refused so to rule, 
and left it for the jury to determine in what sense the parties 
used the words vrith the instructions before stated. 

Under the defense specified in the answer and relied on at 
the trial, the plaintiff contended that, in case the jury found 
the warranty and the breach thereof, they should return as 
damages what the cow was reasonably worth, but the judge 
declined so to instruct the jury. 
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The jury returned a verdict that the defendant owed the 
plaintiff, upon the cause of action declared on, $37.50 ; and 
that there was a valid tender of that sum before action brought ; 
and therefore found for the defendant. 

J. Q. A. Griffin, for the plaintiff, to the point that the declara- 
tion testified to by the first witness was simply a narrative of 
a past transaction, and therefore inadmissible, cited : Haven v. 
Brown, 7 Greenl. 423 ; Garth v. Howard, 8 Bing. 451 ; Fanlie 
V. Hastings, 10 Ves. 128 ; and to the points that the words- 
" she is all right," were mere words of commendation, and 
did not imply a warranty : House v. Fort, 4 Blackf. 296 ; Chit. 
Con. (8th Amer. ed.) 392. 

M. G. Cobb, for the defendant. 

This case was decided at October term, 1856. 

Metcalf, J. — The court are of opinion that the plaintiff has 
no legal ground of exception to any of the rulings or instruc- 
tions at the trial. 

1st. — The instruction to the jury as to the competency and 
effect of the conversation on the day of the sale of the cow,, 
between Edward Tuttle, the plaintiff 's agent, and a vntness 
called by the defendant, seems to us to have been precisely 
conformed to the law : 1 Greenl. ev. sec. 113 ; Stiles v. Western 
Rail Road, 8 Met. 46. 

2d. — The conversation between the plaintiff and defendant, 
testified to by another witness called by the defendant, we 
think was rightly admitted, and that the instructions concern- 
ing it were correct. Salmon v. Ward, 2 Car. & P. 211 is 
directly to this point. 

3d. — We are of opinion that it was rightly left to the jury to 
decide under the instructions which had been given to them, 
whether the words " the cow is all right," were meant as a 
warranty of her soundness : Oliphant's law of horses, 78, 81 ; 
1 Parsons on Con. (1st ed.) 464, note ; Long on sales, (2d 
Amer. ed.) 125. 

4th. — In an action for breach of warranty on sale of 
chattels, the rule of damages is the difference between their 
actual value tind the value which they would have borne, if 
they had conformed to the warranty : Reggio v. Braggiotte, 7 
Gush. 166 ; Mayne on damages 88. The rule is the same in 
action for a deceit in the sale: Stiles v. White, 11 Met. 356. 
And the same principle is applied in a suit (like this) by the 
seller for the price of chattels warranted, but which do not 
conform to the warranty, and in a suii on a note given for 
the chattels. The plaintiff in such case, can recoirer no more 
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than the actual value of the chattels in their condition at the 
time of the sale : Goodwin v. Morse, 9 Met. 278 ; Gothers v. 
Keever, 4 Barr 168. The instruction given on this point, in 
the present case, was therefore right. 

Exceptions overruled. ' 



SUFFOLK, NOVEMBER, 1861. 

3 ALLEN'S REPORTS 258. 



Charles Merriam v. John W. Wolcott 
and another. 

An action lies to recover back money paid to a broker for a note, the signature 
to which is forged, sold by him without disclosing his principal, although he has 
paid the money to his principal, and although the note was sold for a sum less 
than its face. 

Contract against brokers to recover back money paid to them 
for two notes purporting to be signed by H. J. Libby & Co., 
payable to their own order and indorsed by them. 

At the trial in the superior court it was agreed that the de- 
fendants received the notes for sale from E. 0. Libby, who en- 
dorsed the same, they advancing to him three hundred dollars 
thereon, and on the same day sold them to the plaintiff, with- 
out endorsing them, for $1,406.80, which sum, deducting three 
hundred dollars and their commissions, they paid over to E. 
0. Libby on the same day. The notes were sold for a price 
less than their face, equal to a discount of twelve pe^ cent, per 
annum for* the time they had run, to which was added one- 
e'o-hth of one per cent., which was equal to one-half of the de- 
fendants' commissions. The plaintiff knew that the defendants 
acted as brokers in the transaction, but the name of their prin- 
cipal was not disclosed or asked for. The signatures of H. J. 
Libby & Go. were forged, but this fact was not known either 
to the defendants or the plaintiff till after the maturity of the 
notes. No assurance was given or asked for at the time of the 
sale, that the signatures were genuine. 

Upon these facts, judgment was rendered for the defendants, 
and the plaintiif appealed to this court. 
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H. G. Hutchins, for the plaintiff. 

J. G. Abbott, for tlie defendants. 
^ 1st. — The defendants were agents, and known to be so. They 
did not refuse to give the name of their principal and were not 
asked. They had paid to their principal the money received be- 
fore notice of the forgery. Under these circumstances it would 
not be just and equitable to hold them hable, and so are the 
authorities : Moriison v. Currie, 4 Duer 79 ; Gray v. Otis. 11 
Verm. 628. ' 

^_ 2d. — The plaintiff by taking one-half of the commissions, be- 
came a partner in the transaction, and took thejrisk upon him- 
self. 

3d. — The facts show a sale of the notes and that the last in- 
dorser's name was genuine, that is, that all there was of the 
notes was rightfully transferred. They were not transferred in 
payment of a debt or for money lent upon it or discounted. 
The brokers sold them for what they were worth, with no war- 
ranty that the signatures were genuine. The price paid shows 
that the plaintiff assumed the risk : Ellis v. Wild, 6 Mass. 321 ; 
Baxter v. Duren, 29 Maine 434 ; Fenn v. Harrison, 3 T. R. 
757 ; Bank of England v. Newman, 1 Ld. Raym. 442 ; Emly v. 
Lye, 15 East 7 ; Fydell v. Clark, 1 Esp. R. 447 ; ex parte 
Shuttleworth, 3 Ves., Jr., 368 ; ex parte Blackburn, 10 Ves. 204. 

Chapman, J. — The first question presented by this case is, 
whether a person who purchases a note of a broker for cash 
and takes the note by delivery, can recover back the money 
paid, if the maker's signature turns out to be forged? The 
text books state the law to be that he can recover it back on 
the ground of an implied warranty that the note is in reality 
what it purports to be: Bayley on bills 148; Chitty on bills 
(10th Amer. Ed.) 245. The English cases are referred to in 
these treatises. The recent case of Gurney v. Womersley, 4 El. 
& Bl. 132, asserts the same doctrine. It has been repeatedly 
so held in New York : Markle v. Hatfield, 2 Johns. 455 ; Her- 
rick V. Whitney, 15 Johns. 240 ; Shaver v. Ehle, 16 Johns. 201 ; 
Murray v. Judah, 6 Gowen 484 ; Canal Bank v. Bank of Albany, 
1 Hill (N. Y.) 278. It is so held in Rhode Island : Aldrich v. 
Jackson, 5 R. I. 218. Also in Vermont ; Thrall v. Newell, 19 
Verm. 202. But there are two cases which state a distinction 
in respect to this implied warranty that is not recognized in the 
other cases. Tire first is Ellis v. Wild, 6 Mass. 321. The 
plaintiff had purchased of the defendant two promissory notes, 
both of which, without the knowledge of either party, had 
forged indorsements. They were taken in payment for a quantity 
of rum. The court held, that if it was the original intent o 
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the plaintiff to buy the notes and to make payment in rum, the 
defendant was not liable ; but if the payment by the notes was 
not a part of the original stipulation, but an accommodation to 
the defendant, then he was liable on the ground that he had 
not paid for the rum. Some early English cases are referred 
to as authorities for this distinction. The other case is Baxter 
V. Duren, 29 Maine 434, and it states the same doctrine. If 
this is the law of this Commonwealth, then the plaintiff cannot 
recover ; for he bought the notes for cash and did not take them 
in payment of a debt. But it is difficult to see any valid reason 
for such a distinction. Whether the purchaser pays cash or 
discharges a debt in payment for the forged paper, the injury is 
the same to him. There is in both cases a failure of consider- 
ation growing out of a mistake of facts. 

The actual contract and the implied understanding as to the 
genuineness of the note, is, in both cases, the same. And we 
think that the authorities which hold the seller to an implied 
warranty in such case that the note is genuine, are in con- 
formity with the principles of sound reason and justice and 
with the understanding of the parties in making such a con- 
tract. In Cabot Bank v. Morton, 4 Gray 156, the case of Ellis 
V. Wild is not noticed ; but it is held that one who gets a note 
discounted at a bank, without indorsing it, impliedly warrants 
that its signatures are genuine. The two cases are, therefore, 
contradictory. The doctrine held in Lobdel v. Baker, 1 Met. 
193, in effect goes beyond any of the cases cited. The note 
sold was indorsed by a minor. It was held that upon the sale 
there was an implied warranty that the indorsement was by a 
person capable of binding himself by a valid contract. A war- 
ranty which goes to that extent includes the idea that there is 
a genuine signature. In that case the note was not sold to pay 
a debt, but for cash, and that point was not regarded as ma- 
terial. 

2d. — Another question raised is, whether the fact that the de- 
fendant made the sale as a broker, but Mithout disclosing the 
name of his principal, relieves him from his liability. The au- 
thorities establish his liability as principal : 2 Kent. Com. (6th 
ed.) 630 ; Gurney v. Womersley ; Canal Bank v. Bank of Al- 
bany ; Cabot Bank v. Morton, ubi supra. 

3d. — A third question is, whether he is relieved from his 
liability by the fact that he had paid over the money to his 
principal before it was demanded by the plaintiff. We think 
he is not, there having been no unreasonable delay in giving him 
notice of the forgery after it was discovered : Canal Bank v. 
Bank of Albany, ubi supru ; Fuller v. Smith, Ry. & Mood. 49. 

And we think the deduction made to the purchaser of the 
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notes does not alter the nature of the transaction. It did not, 
as the defendants contend, create a partnership in the commis- 
sions, but merely fixed the amount to be paid for the notes. 
Judgment for the plaintiff. 
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James Rodgers & Co. v. Niles & Co. 

N. & Co. agreed witli R. & Co. to manufacture and deliver to the latter, at a 
future time, three steam boilers to run the engines in their rolling mill, for which 
R. & Co. agreed to pay a specified price, ffeld, that it was an implied stipula- 
tion of the contract that said boilers should be free from all such defects of 
material and workmanship, whether latent or otherwise, as would render them 
unfit for the usual purposes of such boilers. 

Error to the Superior Court of Cincinnati. 

The plaintiffs in error, who were also plaintiffs below, by 
their petition in the original action, alleged that about the 1st 
of September, 1853, the plaintiffs and defendants entered into 
an agreement by which the defendants, in consideration of the 
plaintiffs having agreed to pay a reasonable price therefor, 
undertook and agreed to manufacture and make for the plain- 
tiffs, in a reasonable time, and out of good and suitable mate- 
rials, three steam boilers, (of certain dimensions particularly 
specified,) to be made of good boiler iron, one-fourth of an 
Inch thick, to be used in plaintiffs' rolling- mills, in Irontoa, 
Lawrence County, Ohio. 

They farther say that defendants made said boilers of the 
dimensions agreed upon, and delivered them to the plaintiffs, 
in Cincinnati, about the first of January, 1854, and that plain- 
tiffs paid defendants the amount charged therefor, viz : ^11,415, 
but they say that said boilers were not made of good and suit- 
able materials, but of poor boiler iron, totally unfit and 
improper to be used in the manufacture of boilers, and that in 
consequence of such defect in the material and of unskillful- 
ness in their manufacture, the said bo-'ers, after being set up 
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and used by the plaintiffs for about one month, in their mills, 
became leaky, their joints separated, and they became and 
were totally useless, and had to be thrown aside, etc., and for 
this breach of contract they claimed damages. 

The defendants, by their answer, do not deny the terms of 
the contract as stated in the petition ; admit the making and 
delivery of the boilers ; and aver that they were made of 
good and suitable materials, fit and proper to be used in the 
manufacture of boilers ; and said boilers were well and faith- 
fully put together, and made without defect either in the work- 
manship or materials. 

The case was tried, upon submission of the issues joined to 
a jury, and evidence was offered by the plaintiffs tending to 
prove that they made a contract with the defendants for a 
stipulated price, for three steam boilers, to place in plaintiffs' 
rolling mill at Ironton ; that the boilers were made, etc., and 
upon trial were found to be leaky and worthless, and that they 
were made of defective iron. Defendants offered evidence 
tending to prove that the boilers were well made and of good 
materials ; and that if the iron was defective, such defects were 
inherent defects that could not be discovered by the most 
careful examination of the material while being manufactured. 

The plaintiffs thereupon asked the court to charge the jury 
that, " if they were satisfied that the defendants engaged for a 
reasonable or valid consideration, to bui)d them three boilers to 
run the engines for their rolling mill, and agreed to build 4:h em, 
they, the defendants, impliedly agreed that the boilers should 
be built of good materials and good workmanship, so as to 
answer the usual purposes of such boilers." This charge the 
court refused to give, but did charge the jury on that subject as 
follows : "When an article is ordered from the manufacturer, 
and the purpose fo: which it is intended is known to both 
parties, there is an implied agreement on the part of the man- 
ufacturer that it is suited to the purpose, and if it proves 
defective in workmanship or material, the manufacturer will be 
responsible for all the legal consequences ; provided, however, 
that the defect in the' material was known to the manufacturer 
at the time he supplied the article, or he could have discovered 
it by the use of ordinary me^ns by which such defects could 
be discovered by skillful workmen ; that the manufacturer is 
not the absolute insurer of the quality of the materials used ; 
he is bound to select the proper materials, and exercise the best 
skill, which should be competent skill, for the purpose of dis- 
covering any defect in the material ; and if, after careful exam- 
ination and the aid of all the appropriate means, he cannot 
discover any defect, he has performed his duty. Any hidden. 
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accidental defect will not impose a liability on the manufacturer 
to respond in damages." 

The plaintiffs excepted to the refusal of the court to charge 
as requested, and also to the charge as given ; and a verdict 
having been rendered for the defendants, judgment was rend- 
ered thereon, and affirmed by the court, upon error, at the 
general term. 

Plaintiffs now seek to reverse this judgment of affirmance, 
and on the alleged ground of error in the charge of the court, 
and in refusing to charge as requested. 

Fox & Fox, for plaintiffs, argued — 

Ist. — That the law implies, on the facts supposed in the in- 
structions asked, a warranty that the article is fit for the pur- 
pose for which it was bought. 

2d. — If such a warranty is implied, then it is immaterial 
from what cause the defect arises ; if the boilers are defective, 
either in material or workmanship, the warranty is broken, and 
the plaintiff is entitled to recover. 

3d. — If the thing is defective, and the warranty therefore 
broken, it is immaterial whether it was from a secret defect, or 
not ; on the contrary, if we are governed by analogy, the very 
fact that the defect was secret and could not be discovered, is 
the reason why the purchaser has a right to rely upon his war- 
wanty ; as in the case of the warranty of a horse, if the defects 
are hidden, the warranty is good because they are hidden ; if 
the defects are palpable to everyone, the warranty does not 
cover them. We refer the court to the following authorities, 
which we think fully sustain these positions : *Jones v. Bright, 
5 Bing. 533 ; Story on contracts, sees. 835, 837 ; 4 Barn. & 
Cress. 108 ; 9 Wend. 28 ; Howard v. Hovey, 23 Wend. 351 ; 
Brown v. Edington, 2 Man. & Gra. 279 (110 E. C. L. Rep. 371 ;) 
Shepherd v. Pyber, 3 Man. & Gra. 867 (42 E. G. L. 452 ;) Walton 
V Cody, 1 Wisconsin Rep. 430 ; Gatey v. Bountree, 2 Chandler 
38 ; 3 E. D. Smith 58 ; Brenton v. Davis, 8 Blackf. 317 ; 20 
Conn. 271 ; 27 Verm. 230 ; 3 Kernan 24 ; Budd v. Fairmiance, 
8 Bing. 440 ; Gallagher v. Waring, 9 Wend. 28. 

The court, therefore, ought to have given the charge as asked, 
for it is founded upon the well-settled cases in the books. 

But we claim the court equally erred in the charge which 
was given. 

If the law implies a warranty, it is certainly very clear that it 
is immaterial whether the defendants did or did not know of 
the defect. That question might be very important in an action 
on the case for deceit ; but has no application when applied to 
a contract of warranty. 
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We claim the manufacturer is an insurer of the quality of the 
materials, as much as he is the insurer of the workmanship, as 
we think the above authorities show. 

If the action had been brought against the party for deceit, 
or if he could only be made liable on the ground of neghgence, 
the charge would not be objectionable ; but the court has en- 
tirely misconceived the foundation of the plaintiffs' claim, when 
it applies the same law to the case of contract which would 
have apphed to a case of negligence or deceit. 
- The only claim of the plaintiffs was on the contract of war- 
ranty. They did not claim the defendants were guilty of per- 
sonal neglect, or of deceit. If there was no implied warranty, 
the plaintiffs had no case, and the defendants ought to have de- 
murred. But if the law implies a warranty in such case, then 
it was perfectly immaterial whether the defendants did or did 
not know of the defect, and by putting such an issue to the 
jury, the latter were misled. No such issue was raised in the 
pleadings, and no such question should have been submitted to 
the jury. 

Again : the charge directs the jury that the defendants are 
not liable for any hidden defects. This part of the charge over- 
rules the whole law of warranty. For, if there is any efficacy 
in a warranty at all, it is the protection afforded against hidden 
defect. We claim, therefore, the judgment ought to be reversed. 

Taft and Perry, for defendants, argued that where a manu- 
facturer of steam boilers contracts to build three boilers for a 
rohing mill, he is bound to furnish a good article ; provided^ 
however, that the defect in the material was known to the 
manufacturer at the time he supplied the article, or he could 
have discovered it by the use of the ordinary means by which 
such defects could be discovered by skillful workmen. That 
the manufacturer is not the absolute insurer of the quality of 
the materials used ; he is bound to select the proper materials 
and exercise the best skill (which should be competent skill) for 
the purpose of discovering any defect in the material, and, if 
after careful examination and the aid of all the appropriate 
means, he cannot discover any defect, he has performed his 
duty. Any hidden accidental defect will not impose a liability 
on the manufacturer to respond in damages : 1 Parsons on con- 
tracts 460 ; *Bluett v. Osborne, 1 Starkie N. P. C. 384, referred to 
in Story on contracts, p. 715, note 1 ; Hart v. Wright, 17 Wend. 
267 ; 18 Wend. 449 ; Gihon v. Levy, 2 Duer. Rep. 176 ; *Moses 
V. Mead, 1 Denio. 378 ; Hargous v. Stone, 1 Selden 73 ; Beirne 
V. Dodd, 1 Selden 95; Hochkiss v. Gage, 26 Barb. 141 ; *Kirkv. 
Nice, 2 Watts 367. We find no cases in Ohio bearing on the 
point. We think the tendency of modern decisions is to hold 
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the old common law rule, caveat emptor without exception, when 
there is no express warranty, and no fraud. 

There was nothing in the contract between these parties in- 
dicating anything peculiar in the purpose to which the boilers 
were to be applied. That they were to be used in a rolling 
mill, was no specific and peculiar use, calling for, or implying, 
as between these parties, any special qualities in the boilers. 
They were to be boilers of stipulated dimensions and form, all 
which were complied with as stated by the petition. It seems 
to us that the court stated the law correctly. 

Scott, J. — No issue seems to have been raised by the plead- 
ings in this case in regard to the terms and stipulations, whether 
express or implied, of the contract on which suit was brought. 
The defendants, by not denying, admitted the contract to be as 
claimed by the plaintiffs ; and any evidence on that subject was 
outside of the issue. If the boilers were proved, to the satis- 
isfaction of the jury, to be defective, as claimed by the plaintiffs, 
they would have been entitled to a verdict in their favor. 

But the plaintiffs' themselves offered evidence in relation to 
the terms of the contract, without requiring an amendment of 
the answer, and asked to have the jury instructed as to its 
implied stipulations, and having thus, in fact, submitted an issue 
not presented by the pleadings, they would have no right to 
complain if the law governing to that subject was correctly 
given in charge to the jury. 

We proceed, then, to the consideration of the question 
whether the court below erred in refusing to give the instruc- 
tions asked and in the instructions actually given. 

The general rule of the common law undoubtedly is, that 
upon an executed sale of specific goods the vendor will not be 
held liable for any defects in the quality of the articles sold, in 
the absence of fraud, or express warranty. 

Where the purchaser is not deceived by any fraudulent rep- 
resentations, and demands no warranty, the law presumes that 
he depends on his own judgment in the transaction, and 
applies the maxim caveat emptor. But to this general rule the 
requirements of manifest justice haVe introduced sundry 
exceptions, of which some are as well settled as the rule itself, 
while as to others, the authorities cannot be easily reconciled. 
We do not propose an investigation of the subject further than 
is demanded by the case before us. The principal, if not the 
sole exceptions to the rule, are found in cases where it is 
evident that the purchaser did not rely on his own judgment of 
the quality of the article purchased ; the circumstances shovring 
that no examination was possible on his part, or the contract 
being such as to show that the obligatiqn and responsibility of 



Warranty on the Sale of Personal Property. 407 

Rodgers v. Niles. 

ascertaining and judging of the quality was thrown upon the 
vendor, as where he agrees to furnish an article for a particular 
purpose or use. Thus it is said by Mr. Story : " When an 
examination of goods is, from their nature or situation at the 
time of the sale, impracticable, a warranty will be implied that 
they are merchantable. Thus, if goods be at sea or not arrived ; 
or if they fill the hold of a ship so that nothing but the surface 
can be seen, or if they be in bales, so that an examination of 
the center cannot be made without tearing each bale to pieces, 
the seller will be understood to warrant them merchantable 
and of the quality demanded and expected by the buyers:" 
* Story on contracts, sec. 834. 

It is true that the warranty of merchantable quality has, in 
several cases, been held to be limited to cases where the ex- 
amination is impracticable, and not merely inconvenient : 
Hyate v. Boyle, 5 Gill & Johns. 110 ; Hart v. Wright, 17 Wend. 
267. So also the implication of warranty is said not to extend 
to cases where an examination, though practicable, would be 
fruitless on account of the latent character of the defects ; but 
only to those cases in wliich there can be no examination : 1 
Parsons on contracts 466. The same writer, however, says : 
" One exception to the rule of caveat emptor springs from the 
rule itself. For a requirement that the purchaser should ' be- 
ware,' or should take care to ascertain for himself the quality of 
the thing he buys, becomes utterly unreasonable, under circum- 
stances which make such care impossible." 

The vendor's liability on an implied warranty in the c ase 
of articles sold for a particular purpose, is illustrated by the 
cases of *Joiies v. Bright, 5 Bingham 533 ; Brown v. Edgington, 
2 M. & G. 279 ; Beals v. Olmstead, 24 Vermont 1 14 ; Brenton 
■u. Davis, 8 Blackford 317. Other cases have imposed proper 
limitations on this doctrine, as in the cases of Chanter v. Hop- 
kins, 4 M. & W. 399 ; and Olivant v. Bayley, 5 Q. B. 288. In 
these cases it was held that where " a known and ascertained 
article " is ordered and furnished, though intended for a par- 
ticular use, the hability of the maker and vendor extends only 
to defects in the materials and workmanship, and not to such 
as arise from the principle or mode of construction. 

With respect to the doctrine that a sale made for a particular 
purpose implies a warranty that the thing sold shall be fit for 
that purpose, it is said, in 1 Smith's leading cases 250, that 
" the sounder view seems to be that no engagement of this sort 
can be impKed against the vendor, save where the contract is 
partially or wholly executory ; and that in this case it is not in 
the nature of a warranty, but of an implied stipulation, forming 
a part of the substance of the contract." 
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And a marked distinction will be found to pervade all the 
authorities, between an executed sale, where the property passes 
in presenti, and an executory contract for the delivery, on a 
future day, of an article not specifically defined or selected at 
the time. In the latter case it makes no difference whether the 
vendor have an article of the kind on hand, or it is afterward 
to be procured or manufactured. In neither case can the 
promisee be compelled to rest satisfied with an inferior article. 
Though, in the absence of express stipulation, he cannot insist 
that the article shall be of any special degree of fineness, yet he 
has a right to insist that it shall be of medium quality or good- 
ness, free from such defects as would render it unmerchantable 
or unfit for the purpose for which it is ordinarily used : Howard 
V. Hoey, 23 Wend. 351 ; Brown v. Sayles, 27 Vermont 227 ;. 
Story on contracts, sec. 834 ; Broom's Legal Maxisms 614. 
The doctrine is thus stated by the writer last referred to : 
" Where an agreement is for a specific chattel in its then state^ 
there is no implied warranty of its fitness or merchantable 
quality ; but if a person is employed to make a specific chattel, 
then the law implies a contract on his part that it shall be fit 
for the purpose for which it is ordinarily used." Broom's 
Legal Maxisms 614. 

It but remains to apply the principles of these authorities to 
the case under review. The contract sued upon was executory 
.in its character. It was for the making and delivery to the 
plaintiffs, at a future day, of three steam boilers to be used in 
running the engines of their rolling mill. It must be clear that 
the rule of caveat emptor can apply in no such case, whether 
the contract be made with a manufacturer or other person ; 
for the purchaser can exercise no judgment in regard to the 
quality of a thing not in esse, or which is indeterminate, and to be 
thereafter selected or procured by the exercise of the vendor's 
sole judgment, discretion and will. Any rule must be unrea- 
sonable which would impute to a purchaser an intention to 
rely on his own judgment as to the quality of an article, where 
the circumstances of the case render it simply impossible for 
him to exercise any judgment whatever. 

This is, perhaps, not the case of an article agreed to be 
furnished for a special purpose. It does not appear that the 
plaintiffs' mills required boilers of a peculiar quality, and that 
this was known to the defendants. But they did know that 
the boilers were intended to be used for the purpose to which they 
are ordinarily applied ; that is, to the generation of steam, to 
be used as a motive power ; and they contracted to build them 
with reference to this, their usual purpose and use. Whether 
they were large enough to generate sufficient power for the use 
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of the plaintiffs' mills, at Ironton, was a question upon which 
the plaintiffs might judge for themselves. They did so, and 
specified the dimensions ; and for any defect in their judgment 
the defendants are not Uable. But the selection and procuring 
the materials and the manufacture of the boilers the defend- 
ants took upon themselves, and over their action in these 
matters the contract of the parties gave the plaintiffs no right 
of supervision and no power of control. Under these circum- 
stances, the defendants must be regarded as having agreed to 
procure such materials and apply such workmanship as would 
furnish to the plaintiffs steam boilers free from all such defects, 
latent or otherwise, as would render them unfit for the ordi- 
nary uses contemplated by the contract. 

The question is, then, not one of fraud, but of the perform- 
ance of the implied stipulations of a contract. It was well 
known by the defendants, at the time of making the contract, 
that the plaintiffs desired to procure steam boilers fit, both in 
material and workmanship, for the use to which such boilers 
are ordinarily applied. They agreed to supply the plaintiffs' 
demand in this behalf ; and the question is, have they performed 
their contract. If they have failed, through defect of material 
procured by themselves, or of workmanship, their contract is 
broken, whether such defects be latent or visible, and however 
honest their intentions may have been. 

It has been suggested that the law has been recently held 
othervnse, by the Court of Appeals, in New York, in the case 
of *Hoe V. Sanborn, 8 Am. Law Reg. 740-754. But a reference 
to that case will show that, whatever the terms of the contract 
before the court may have been, it had been pleaded as an eose- 
cuted sale, not as an executory contract. Under the pleadings, 
therefore, that case was properly regarded by the court as rais- 
ing only a question as to the extent of the manufacturers' im- 
plied warranty, in the case of an executed sale of specific goods. 
Indeed the court fully recognized the distinction between the 
case then before them and the case of executory contracts, and 
said what is evidently true, that the rule of caveat emptor was 
wholly inapplicable to the latter class of cases. This authority, 
therefore, confirms, instead of conflicting with, the conclusion 
we have arrived at in this case. 

To a majority of the court it seems clear that the instruction 
asked by the plaintiffs in the court below, should have been 
given, and that the court erred in the limitation and exception 
specified in the charge given. 

The judgment is, therefore, reversed, and the case remanded. 

Brinkerhoff, G. J., and Sutliff, J.., concurred. 
27 
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Peck, and Gholson, JJ., dissented on the ground that the 
facts of the case brought it within the rule stated as apphcable 
to the order of goods from a manufacturer in a recent decision 
by the Court of Appeals in New York : *Hoe v. Sanborn, Am. 
Law Reg. 740-754: "The vendor is hable in such cases for 
any latent defect not disclosed to the purchaser, arising from 
the manner in which the article was manufactured, or if he 
knoidngly used improper materials, he is liable for that also, but 
not for any latent defect in the material, which he is not shown, 
and cannot be presumed to have known." 
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Richard Dumont v. Jas. T. Williamson. 

1. In a suit brought by the holder of promissory note against his endorser, it 
is not necessaiy that the petition should in terms state that the note was transferred 
/or a valuable consideration. This is presumed from the endorsement and deliv- 
ery, and the want of consideration is matter of defense to be set up by answer. 

2. The vendor of a promissory note who transfers it by endorsement, impli- 
edly warrants that the signatures of the prior parties whose names appear thereon, 
are genuine, notwithstanding the indorsement is expressed to be without recourse 
on him. 

Error to the Superior Court of Cincinnati. 

The case is sufficiently stated in the opinion of the court. 

Joseph McDougal, for plaintiff in error, cited : Judge Red- 
field's review of the decision of the court below in this case, 
vol. 5, p. 336 ; April number 5 of the American Law Register ; 
Wheeler v. Miller et al, 2 Handy 149 ; Ellis and Morton v. 0. 
L. Ins. & Tr. Co.; 5 Ohio St., 628. 

John G. Douglas, for defendant in error. 

Scott, J. — The original action in this case was brought by 
the plaintiff in error, Avho states in his petition " that Henry 
Essman, on the 12th day of May, 1860, at Cincinnati, made 
his promissory note in writing of that date, and thereby 
promised to pay to the order of William Wolif five hundred 



Warrafdy on the Sale of Personal Property. 411 

Dumont v. Williamson. 

dollars, for value received, in four months after the date thereof, 
and vyhich said promissory note purports to be endorsed on the 
back thereof by William Wolff, which said note afterward 
came to the hands of the defendant, who afterward then and 
there endorsed and delivered the same to the plaintiff, hwt 
without recourse on him. The plaintiff avers that the defendant 
did thereby warrant that the endorsement on the back thereof 
was the signature of William Wolff, and was made by him, 
whereas in truth and in fact said signature on the back of said 
note was not made by said William Wolff, but was and is a 
forgery, and by reason thereof said note was wholly worthless, 
and of no value, and the said Henry Essman, the maker thereof, 
being wholly insolvent." 

The petition proceeds to allege due demand and notice of 
nonpayment at maturity, and asks judgment for the amount of 
the note, with interest, A copy of the note is attached to the 
petition, which, with the endorsement thereon, corresponds 
with the statements of the petition. 

To this petition the defendnrt demurred, and the case was 
thereupon reserved from special term for the opinion of the 
judges in general term, upon the questions of law arising on 
the demurrer. By the judgment of the court, in general term, 
the demurrer was sustained, and the plaintiff not desiring to 
amend his petition, it was thereupon dismissed and judgment 
rendered against plaintiff for costs. 

The plaintiff here asks a reversal of this judgment, on the 
ground of error in the superior court in sustaining the demurrer 
to his petition. 

There is no statement in the petition of the circumstances 
under which the note in this case was transferred to the plain- 
tiff or the consideration paid therefor ; but it is to be presumed 
that it was so transferred for a valuable consideration. If the 
fact be otherwise, this is matter of defense, to be set up by 
answer. 

There is no averment of fraud, or that the defendant had 
knowledge, at the time of the transfer, of any defect in the note, 
which he concealed. The question, therefore, arises whether 
upon the sale and transfer of a promissory note by indorse- 
ment " vrithout recourse," the vendor imphedly warrants that 
the signatures of the prior parties whose names appear thereto, 
are genuine. 

Whilst the words " vdthout recourse," accompanying an 
indorsement, clearly indicate that the party making the transfer 
does not intend to assume the position of an unconditional 
indorser, or to incur any hability if the note is not paid at 
maturity, upon due demand, or even if all the parties to the 
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paper should prove to be wholly insolvent, we think they can- 
not be construed as importing more than this. At least they 
do not divest such indorser of his character as a vendor of the 
note, nor exempt him from the liabilities arising from a sale and 
transfer by delivery, where the note is capable of being thus 
transferred. In such a case, then, is there no implied warranty 
on the part of the vendor that the note is not forged ; that it is 
in fact what it purports on its face to be ? On this question the 
language of the text books, in this country at least, is nearly, 
if not quite, uniform. 

Justice Story in his commentory on promissory notes, sec. 
118, speaking of the liabilities of a party who transfers a note 
by delivery only, says : " In the first place, he warrants by 
implication, unless otherwise agreed, that he is a lawful holder, 
and has a just and valid title to the instrument and a right to 
transfer it by delivery ; for this is implied as an obligation of 
good faith. In the next place, he warrants in like manner that 
the instrument is genuine, and not forged or fictitious." To this 
the editor of the fourth edition of the work, published in 1856, 
adds in brackets : [" That it is of the kind and description it 
purports on its face to be, unless where the note is sold, as 
other goods and effects, by delivery merely, without indorse- 
ment, in which case it has been decided that the law respecting 
the sale of goods is applicable, and that there is no implied 
warranty ;"] referring in notes to the cases of Baxter v. Duren, 
29 Maine R. 434; Ellis v. Wild, 6 Mass. R. 231, and other 
authorities, and also to conflicting decisions. This new matter 
was added to the text after Justice Story's death, as is shown 
by the brackets, and was evidently intended only as a state- 
ment of the authorities bearing on the question. The exception 
stated in the general rule as laid down by Judge Story cannot, 
therefore, claim the sanction of his name. 

The law is similarly stated in Parsons on notes and bills, 
vol. 2, pages 37, 39, where it is said to be " well settled that the 
vendor without indorsement warrants that the paper is of the 
kind and description that it purports to be." In a note on page 
38, the case of Baxter v. Duren, 29 Maine 434, is referred to, 
where it was held that one who sells and transfers a promissory 
note by delivery is not liable on an implied warranty of its 
genuineness, if he sold the same as property, and not in pay- 
ment of a debt previously existing or then created, and if he 
did not know of the forgery. But it was said in that case that 
if the note was transferred by delivery, merely, in payment of 
a debt due or for goods then purchased, or by way of discount 
for money then loaned, there would in such case be an implied 
warranty of the genuineness of the paper. " But," adds the 
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learned author, "this distinction does not seem to be well 
founded." And again, at page 539 of the same volume, the 
principle is broadly stated "that any transferrer of a note or bill 
transferable by dehvery, warrants that it is no forgery. If it 
turns out that the name of one of the parties is forged, and the 
bin becomes valueless, the vendor, though no party to the bill, 
becomes liable to the vendee as upon a failure of consideration." 
He then proceeds to state, without further comment, the dis- 
tinction which was taken in the case of Baxter v. Duren, supra, 
and of which he had previously disapproved. So, in Edwards 
on bills and promissory notes, page 291, it is said: "The 
party assuming to transfer a negotiable instrument thereby 
asserts it to be genuine and is bound to make his assertion 
good." And on page 289 : " Though the indorser transfers 
the note upon condition that it is to be collected at the risk of 
the indorsee, he is, nevertheless, responsible if the note proves 
to be a forgery." Citing : Shaver v. Ehle, 16 Johns. R. 201 ; and 
20 N. Y. R. 226. 

In England, it seems to be well settled by the latest decisions 
on the subject, that the vendor of a bill of exchange is respon- 
sible for its genuineness. Thus in *Gompertz v. Bartlett, decided 
in 1853, it was held by the Court of Queen's Bench, that the 
vendor of a bill ot exchange impliedly warrants it is of the kind 
and description that it purports on the face of it to be : 24 Eng. 
L. and E. Rep. 156. And in Gurney and others v. Womersley, de- 
cided in 1854 by the same court, it was held that the vendor of a 
bill of exchange, though no party to the bill, is responsible for 
its genuineness ; and if it turns out that the name of one of 
the parties is forged, and the bill becomes valueless, he is liable 
to the vendee, as upon a failure of consideration. Both these 
cases were decided on the same principle which is applied in 
sales of personal property, generally, that the vendor impliedly 
warrants that the article sold is of the kind and description 
which it purports and is understood by the parties to be. 

In the case of Baxter v. Duren, 39 Maine R. 434, (referred to 
supra,) it was held that one who sells a promissory note by de- 
livery, upon which the names of indorsers have been forged, is 
not liable upon an implied promise to refund the money re- 
ceived therefor, if he sold the same as property, and not in 
payment of a precedent debt, and did not know of the forgery. 

The same doctrine was held in the case of Ellis v. Wild, 6 
Mass. R. 321, where the same distinction was made between 
the sale of the note and its transfer in payment of a debt. But 
the doctrine is no longer m'aintained in that commonwealth ; 
Cabot Bank v. Morton, 4 Gray 156 ; Lobdell v. Baker, 1 Met. 
193 ; Merriam v. Wolcott, 3 Allen 258. In the last of these 
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cases, Ellis v. Wild, and Baxter v. Duren are both considered^ 
and, for what seems to us good reasons, disapproved ; and it is 
held that there is no valid reason for the distinction taken in 
those cases. 

In Aldrich v. Jackson, 5 R. I. R. 218, the doctrine is ex- 
pressly stated that " the vendor of a bill or note, by the very 
act of sale, impliedly vrarrants the genuineness of the signatures 
of the previous parties to it." 

The same doctrine is held in Terry v. Bissell, 26 Conn. 
Rep. 23; and in Thrall v. Newell, 19 Verm. Rep. 202. And 
the principle upon which these decisions rest has its founda- 
tion, as we think, in reason and justice. 

In the sale of what purports to be a promissory note, it is 
not the material substance of the pape.' and ink for which the 
consideratio.i is understood by the parties to be paid, but it is 
the chose in action of which the note purports to be the evi- 
dence, that is the rea^ subject of negotiation and transfer. But 
if the note is forged, if no such chose in action exists, if the 
vendor neither owns nor parts with anything of the kind, it is 
difficult to see any just ground upon which he can be allowed 
to retain the purchase money. He has undertaken to sell what 
he did not own, and that which, in fact, has no existence. The- 
maxim of caveat emptor is inapplicable to such a case. 

The present case, however, is much stronger. It is not a 
case of sale by delivery, merely, but by endorsement, qualified, 
it is true, so as to exclude the liabilities consequent thereon 
under the commercial law. Still, the defendant is a party to 
the note, he has sold and transferred it as smo,\., and he is 
bound to make his representation good. On this question we 
know of no conflict in the authorities. 

The judgment of the court below must be reversed, the 
demurrer to the plaintiff's petition overruled, and a procedendo 
awarded. 

Day, C. J., and Brinkerhoof, Welch and White, JJ., concurred^ 



Warranty on the Sale of Personal Property. 415 

SUPREME COURT, JANUARY TERM, 1827. 
IN ERROR. 12 WHEATON'S REPORTS 183. 



Thornton v. Wynn. 



An unconditional promise by the endorser of a bill or note to pay it, or the 
acknowledgment of his liability, after knowledge of his discharge from his 
responsibility by the laches of the holder, amounted to an implied waiver of due 
notice of a demand from the drawee, acceptor, or maker. 

So an acknowledgment of the drawer's or endorser's liability has the same 
effect. 

Knowledge of the fact of the laches of the holder is essential to charge the 
endorser upon his promise or acknowledgment. 

Upon a sale with a warranty of soundness, or where by the special terms- of 
the contract the vendee is at liberty to return the article sold. An offer to return 
it is equivalent to an offer accepted by the. vendor, and the contract being thereby 
rescinded, it is a. defense to an action for the purchase money brought by the 
vendor, and will entitle the vendee to recover it back if it has been paid. 

So if the sale is absolute, and the vendor afterwards consent unconditionally 
to take back the article, the consequences are the same. 

But if the sale be absolute, and there be no subsequent consent to take back 
the article, the contract remains open, and the vendee must resort to his action 
upon the warranty, unless it be proved that the vendor knew of the unsoundness 
of the article, and the vendee tendered a return of it within a reasonable time. 

Mr. G. G. Lee, for the plaintiff in error. 
Mr. Worthington, for the defendant in error. 

Gases cited : 2 H. Bl. 609; 1 Moore's Rep. G,P.535; 3 Gamp. 
57 ; 11 East's Reports 114 ; 4 Ball. 109 ; 4 Taunt. 93 ; 1 Esp. 
261 ; 6 East's Rep. 110 ; 1 H. Bl. 17 ; 1 Term. 405 ; 2 Term. 
Rep. 703, 713 ; 1 Esp. 302 ; 12 East's Rep. 171 ; 4 Cranch 
141 ; 2 Gond. Rep. 58 ; 2 John. Rep. 1 ; 7 Mass. Rep. 449 ; 
5 Mass. Rep. 170 ; 11 Johns. Rep. 180 ; Peake's N. P. cases 
203 ; 1 Taunt. 12 ; 15 East's Rep. 275 ; Gowp. 888 ; Doug. 
24; 1 Term. Rep. 133; 7 East's Rep. 274; 2Tauxit. 2; 14 
Johns. Rep. 416 ; *2 East's Rep. 320. 

Mr. Justice Washington delivered the opinion of the court. 

This was an action brought by the defendant in error, against 
the plaintiff in error, in the _ Gircuit Gourt for the District of 
Golumbia and Gounty of Washington, upon a promissory note 
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given by one Miller to Thornton, and by him endorsed to 
Wynn. The declaration contains a count upon the note, and 
also the common counts for money laid out and expended, and 
for money had and received. 

At the trial of the cause upon the general issue, the defend- 
ant below took two exceptions to the opinion of the court, which 
are to the following effect : The first states that the plaintiff 
gave in evidence the note and endorsement mentioned in the 
declaration, and in order to dispense with the proof of the 
ordinary steps of diligence in presenting and demanding the 
note of the drawer, and giving notice to the endorser, the 
plaintiff offered evidence to prove that a few weeks before the 
institution of this suit, the note in question was presented to 
the defendant, who being informed that Miller, the drawer, had 
not paid the note, said, " he knew Miller had not, and that 
Miller was not to pay it ; that it was the concern of the defend- 
ant alone, and Miller had nothing to do with it ; that the note 
had been given for part of the purchase money of a certain 
race horse called Ratler, and that the defendant offered to take 
up the said note if the plaintiff 's agent would give time and 
receive other notes mentioned in payment ;" to the admission 
and competency of which evidence the defendant objected; 
but the court overruled the objection, and admitted the evidence 
as competent to support this action, without any further proof 
of demand upon the drawer or notice to the endorser. 

That the said evidence being so admitted by the Court, the 
defendant offered evidence to prove that the said note was 
given for part of the purchase money of the said race horse, 
then celebrated for his performances on the turf, sold by the 
plaintiff to the defendant and the said Miller, the drawer of 
the note, for three thousand dollars, of which two thousand 
dollars had been paid ; that the plaintiff at the time of so selling 
this horse warranted him sound, and declared him capable of 
beating any horse in the United States, and recommended the 
purchasers to match him against a celebrated race horse in 
New York, called Eclipse ; that he also gave a representation 
of his pedigree, which he described as unexceptionable, and 
promised to procure its pedigree and send it to the defendant, 
and the defendant then offered evidence to prove that the said 
horse, at the time of the said sale, was utterly unsound and 
broken down, and had been broken down whilst in the plain- 
tiff's possession, as was reputed and proven by persons in the 
neighborhood of the plaintiff, who afterwards communicated 
the same to the purchaser ; and was wholly unfit for and inca- 
pable of the action and fatigue necessary to a race horse ; and 
that the plaintiff had wholly failed to procure and furnish the 
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pedigree of the horse, as he had agreed, and that a pedigree 
was an essential term in the purchase of the horse, or ordinarily 
is so in the purchases of such horses, without which this horse 
was worth nothing ; and that the said Miller, as soon as it had 
been ascertained by repeated trials that the horse was incurably 
unsound, offered to return him to the plaintiff, who refused to 
take him back, although the former offered to lose what he had 
already paid for the horse, which offer was made after the note 
fell due. Whereupon the court instructed the jury, at the 
prayer of the plaintiff, that if they should be of opinion from 
the said evidence that the said horse was, at the time of the 
said sale, utterly unsound and broken down, and had been 
broken down whilst in the plaintiff's possession, and was 
wholly unfit for and incapable of the action and fatigue neces- 
sary to a race horse, but that the said facts were not known to 
the plaintiff at the time of the said sale, the said facts are not a 
sufficient defense in this action to prevent the plaintiff from re- 
covering. 

Upon these instructions of the court, the jury found a ver- 
dict for the plaintiff, and the cause now comes before this court 
upon a writ of error. 

The bill of exceptions presents two questions for the decis- 
ion of this court. The first is, whether the evidence offered by 
the plaintiff and admitted by the court, dispensed with the 
necessity of proving a demand of payment of the maker of 
the note, and due notice to Thornton of nonpayment ; and 
secondly whether the court below erred or not in stating to the 
jury that the alleged breach of the warranty of the horse, if 
proved to their satisfaction, was not a sufficient defense in this 
action to prevent the plaintiff from recovering unless the facts 
stated in the bill of exceptions were known to the plaintiff at 
the time of the sale. 

In the argument of the first question, the counsel on both 
sides considered the evidence offered by the plaintiff as pre- 
senting a double aspect. First, as authorizing a conclusion in 
point of fact that the note of hand on which the suit is brought 
was made and passed to Thornton without consideration and 
merely for his accommodation ; and, second, as amounting to 
a promise to pay the note, or at least to an admission by 
Thornton of his liability to pay it, and of the right of the plain- 
tiff to resort to him, whether it was made solely for his accomo- 
dation, or was given for value in the ordinary course of trade. 

As to the first, the counsel treated the note throughout as an 
accommodation note, and submitted to the decision of this 
court the question whether the indorser of such a note was 
entitled to call for proof of a demand of payment of the maker 
and notice to himself. 
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Whether this question was ever raised in the court below, or 
in Avhat manner it was there treated, does not appear from the 
bill of exceptions. It is possible that that court may have 
intended nothing more by their direction to the jury, than to 
sanction the admissibility of the evidence and its sufficiency to 
authorize a verdict for the plaintiff, mthout other proof of 
demand and notice, provided the jury should be of opinion 
that it warranted the conclusion that the note was given with- 
out consideration. But such is not the language of the court, 
as stated in the bill of exceptions. The jury were informed 
that the evidence was competent to support the action without 
such further proof of demand and notice, without leaving the 
inference of fact that the note was given without consideration 
to be drawn by the jury. Had the court distinctly stated to 
the jury that this was such a note, and, therefore, that further 
proof of demand and notice was unnecessary, the incorrectness 
of the direction could have been doubted by no person, since 
the court would, in that case, have inferred a fact from the 
evidence which it was competent to the jury alone to do. And 
yet it seems difficult to distinguish the supposed case from the 
one really presented by the bill of exceptions, upon the 
hypothesis that the court below decided anything as to the 
particular character of this note, since it is very obvious that 
no question of fact was submitted to the consideration of the 
jury. 

It is, therefore, due from this court to the one whose decision 
we are revising, to conclude that that decision did not proceed 
upon the assumption that this was a note drawn for the accom- 
modation of the endorser. 

It remains to be considered whether the direction was correct 
upon the other aspect of the evidence. 

It is now well settled as a principle of the law'merchant, that 
an unconditional promise by the drawer or endorser of a bill 
to pay it, after full knowledge of all the circumstances necessary 
to apprise him of his discharge from his responsibility by the 
laches of the holder, amounts to an implied waiver of due 
notice of a demand of the drawer or acceptor, and dispenses 
with the necessity of proving it. Such are the cases of Bow- 
adaile v. Lowe, 4 Taunt. 93 ; Donaldson v. Mears, 4 Ball. 109 ; 
and others which need not be cited. So if with the knowledge 
of these circumstances, he answers that the " bill must be paid," 
" that when he comes to town he would set the matter right," 
" that his affairs were then deranged, but that he would be glad 
to pay it as soon as his accounts with his agents were settled," 
or " that he wo ^Id see it paid " or if he pay a part of the bill ; 
in all these cases it has been decided that proof of regular 
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notice is dispensed with : 2 Term Rep. 713 ; Bull N. P. 276 ; 
2 Gamp. 188 ; 6 East 16 ; 2 Stra. 1246. 

The principle upon which these decisions proceed is explained 
in many of the above cases, and particularly in that of Roger's 
V. Stephens, 2 Term. Rep. 713. It is this, that these declara- 
tions and acts amount to an admission of the party that the 
holder has a right to resort to him on the bill, and that he had 
received no damage for want of notice. See also Sark. evid. 
272. 

The same principle applies with equal force to promissory 
notes, which, after endorsement, partake of the character of 
bills of exchange, the endorser being likened to the drawer and 
the maker to the acceptor of a bill. The case of Lefflngwell 
and Pearpoint v. White, Johns, cases 99, is that of a promissory 
note, where the endorser, before it became due, stated that the 
maker had absconded ; and that, being secured, he would give 
a new note, and requested time. The court say that the de- 
fendant had admitted his responsibility, treated the note as h^'s 
own, and negotiated for further time for payment, by which 
conduct he had waived the necessity of demand of the maker 
and notice to himself. Taylor t;. Jones, 2 Campb. 105 ; Vaughan 
V, Fuller, 2 Stra. 1246 ; and Aman v. Bailey, Bull. N. P. 276, 
were all cases of actions on promissory notes against the en- 
dorser. In this case the defendant below, upon being informed 
that Miller, the maker of the note, had not paid it, observed 
that he knew he had not, and that he was not to pay it ; that 
it was the concern of the defendant alone, and that Miller had 
nothing to do with it, it having been given for part of tlie pur- 
chase money of a horse. Tnese declarations amounted to an 
unequivocal admission of the original liability of the defendant 
to pay the note, and nothing more. It does not necessarily 
admit the right of the holder to resort to him on the note and 
that he had received no damage from the want of notice, unless 
the jux-y, to whom the conclusion of the fact from the evidence 
ought to have been submitted, were satisfied that the defendant 
was also apprised of the laches of the holder, in not making a 
regular demand of payment of the note fey which he was dis- 
charged from his responsibility to pay it. The knowledge of 
this fact formed an indispensable part of the plaintiff's ca=e, 
since, without it, it cannot fairly be inferred that the defendant 
intended to admit the right of the plaintiff to resort to him, if 
in point of fact, he had been guilty of such laches, as would 
discharge him in point of law. Fo.- anything that appeared to 
the court below, from the evidence str ted in the bill of exceptions, 
the admissions of the de"erdpnt may have been made upon 
the presumption that the holder had done all that the law re- 
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quired of him in order to charge endorser. That due notice 
was not given to the defendant, he could not fail to know, but 
that a regular demand of the maker of the note could not be 
inferred by the court from the admissions of the defendant. 

For the reasons above stated, the judgment of the court 
below must be reversed, and the cause remanded for a new 
trial. 

But since the second question, before mentioned, has been 
distinctly brought to the notice of this court, has been fully 
argued, and must again be decided by the court below, it be- 
comes necessary that this court should pass an opinion upon 
it. The question is whether the alleged breach of the warranty 
of the horse, the price of which formed part of the considera- 
tion of the note, if proved to the satisfaction of the jury, was a 
sufficient defense in this action to prevent the plaintiff from re- 
covering unless the facts stated in the bill of exceptions were 
known to the plaintiff below at the time of sale. 

The question is not whether the purchaser of a horse which 
is warranted sound has a remedy over against the vendor upon 
the warranty, in case it be broken ; but whether in an action 
against him for the purchase money, he can be permitted to 
defend himself by proving a breach of the warranty. 

The cases upon this subject are principally those where the 
vendee, having executed the contract on his part by paying the 
purchase money, brought an action of indevitatus assumpsit 
against the vendor as for money had and received to his use. 
But it is perfectly clear that the reasoning of the court in these 
cases applies with equal force to a case where the breach of the 
warrijnty is set up by the vendee as a defense against an action 
against him to recover the purchase money. 

The first case we meet with on the subject is that of Power 
V. Wells, of which a very imperfect report is to be seen in a 
short note in Dougl. 24, and in Cowp. Rep. 818. There the 
plaintiff gave a horse and twenty guineas to the defendant for 
another horse which he warranted to be sound, but which 
proved otherwise. The plaintiff offered to return the horse, 
which was refused, and the plaintiff brought two actions, one 
for money had and received, to recover back the twenty guineas 
which he had paid, and an action of trover for the horse, pos- 
session of which the plaintiff had delivered to the defendant 
The court decided that neither action could be maintained ; not 
the second, because the property had been changed. This 
case was referred to by the judge who had decided it at nisi 
p>iius, in the case of Weston v. Downes, Dougl. 23, which soon 
after came before the court of King's Bench. That was an 
action for money had and received, and the case was, that the 
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plaintiff had paid a certain sum to the defendant for a pair 
of horses, which the defendant agreed at the time to 
take baclt if they were disapproved of and returned within 
a month. They were returned accordingly within the stipu- 
lated period, and another pair was sent in their stead, without 
any new argument. These were likewise returned and ac- 
cepted by the vendor, and a third pair was sent, which, being 
likewise offered to be returned, the vendor refused to take them 
back. Lord Mansfield was against the action, because the con- 
tract being a special one, the defendant ought to iiave notice by 
the declaration that he was sued upon it. Ashurst, J., was of 
the same opinion ; but added that if the plaintiff had demanded 
his money on the return of the first pair of horses, this action 
would have lain, but that the contract was continued ; from 
which expression nothing more is understood to have been 
meant than that the contract remained open. The ground 
upon which Buller, J., thought that the action could not be 
maintained was, that by refusing to take back the horses, the 
defendant had not precluded himself from entering into the 
nature of the contract, and that, whenever that is open, it must 
be stated specially. 

The meaning of these latter expressions is distinctly stated by 
the court, and particularly by this judge, in the case of Tower 
V. Barrett, 1 Term. Rep. 123, which followed next in order of 
time. That was also an action for money had and received. 
The money was paid for a horse and chaise, to be returned in 
case the plaintiff's wife should not approve of them. They 
were accordingly sent back to the defendant in three days af- 
ter the sale, and left on his premises against his consent to re- 
ceive them. 

Lord Mansfield, Ch. J., and WiUis, J., distinguish this case 
from that of Weston v. Downes, upon the ground that that was 
an absolute, and this a conditional agreement, which was at an 
end by the return of the horse and chaise, and was no longer 
open. Both the judges treat the case as if the vendor had 
taken back the property, although, in fact, he had not consented 
to do so. Ashurst, J., was of opinion that this case would 
have resembled that of Weston v. Downes, if, in that, the 
plaintiff had returned the horses. It is very clear from what 
was said by the same judge in that case, that his meaning in 
this was, ^if the plaintiff had returned the first pair of horses 
and then demanded the money ; for, he adds, that in that case 
there was an end of the first contract, by the plaintiff's taking- 
other pairs, and this constituted a new contract, not made on 
the terms of the first. But in this case the contract was con- 
ditional, and when the horse and chaise were returned, the 
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contract was at an end, and the defendant held the money 
against conscience. Buller, J., is still more explicit. He says 
that the defendant, by the contract, had put it in the power of 
the plaintiff to terminate it by returning the horse and chaise, 
and that the defendant had no option to refuse to take them 
back ; and that, being bound to receive them, the case was the 
same as if he had actually accepted them. He adds that the 
distinction between those cases where the contract is open, 
and where it is not, is, that if it be rescinded, either by the 
original terms' of the contract, as in this, case where no act 
remains to be done by the defendant, or by a subsequent act 
by him, the plaintiff may recover back his whole money, and 
then this action will lie. But if it be open, the plaintiff's 
demand is only for damages arising out of the contract. 

The court proceeded upon this distinction in deciding the 
case of Payne v. Whale, 7 East's Rep. -274, which fohowed the 
one just noticed. The action was to recover back money paid 
to the defendant for a horse sold by him to the plaintiff, which 
he warranted sound. The plaintiff offered to return the horse 
upon an allegation of his unsoundness, which the defendant 
denied and refused to take him back, but agreed that, if he 
was in fact unsound, he would take him back and return the 
purchase money. The unsoundness was proved at the trial ; 
but the court was of opinion that the action could not be sup- 
ported, and distinguished this case from the preceding one by 
observing, that in that the plaintiff had an option by the 
original contract, to rescind it on a certain event ; but here it 
was no part of the original contract that the horse was to be 
taken back ; and that the subsequent promise amounted to no 
more than that he would take him back if the warranty were 
shown to be broken, which still left the question of warranty 
open for discussion, and then the form of the action ought to 
give the defendant notice of it by beuig brought upon the war- 
ranty. 

The case of Lewis v. Congrave, 2 Taunt. 2, was precisely like 
the present, in which the same distinction, and the same prin- 
ciples were recognized by the judge who tried the cause at 
nisi prills. It was an action on a bill drawn for the price of a 
horse, which, on the sale of him, was warranted sound, but 
turned out not to be so. The defendant offered to return the 
horse, which was refused, and the defendant left him in 
the plaintiff 's stable without his knowledge. The judge decided 
that, as the plaintiff had refused to take back the horse, the 
contract of sale was not rescinded, and consequently that the 
defendant must pay the bill, and take his remedy by action for 
the deceit. But upon a rule to show cause why a new trial should 
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not be granted, the court said that it was clear the plaintiff 
knew of the unsoundness of the horse, which was clearly a 
fraud, and that no man can recover the price of an article sold 
under a fraud. See also the cases of Fortui^ v. Lingham, 2 
Gampb. 416 ; and Solomon v. Turner, 1 Stark. 51. 

The result of the above cases is this : If upon a sale with 
a warranty, or if by the special terms of the contract the 
vendee is at liberty to return the article sold, an offer to return 
it is equivalent to an offer accepted by the vendor, and in that 
case the contract is rescinded and at an end, which is a suffi- 
cient defense to an action brought by the vendor for the 
purchase money, or to enable the vendee to maintain an action 
for money had and received in case the purchase money has 
been paid. The consequences are the same where the sale is 
absolute, and the vendor afterwards consents, unconditionally, 
to take back the property, because, in both, the contract is 
rescinded by the agreement of the parties, and the vendee is 
well entitled to retain the purchase money in the one case, or 
to recover it back in the other. 

But if the sale be absolute, and there be no subsequent 
agreement or consent of the vendor to take back the article, 
the contract remains open, and the vendee is put to his action 
upon the warranty, unless it be proved that the vendor knew 
of the unsoundness of the article, and the vendee tendered a 
return of it within a reasonable time. We are, therefore, of 
opinion, that the direction of the court in this case, upon the 
second exception, was entirely correct. 

The judgment is to be reversed, and the cause remanded to 
the court below for a new trial. 
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William R. Smith, appellant, v. Guy 
Richards, appellee. 

A bill was filed in the Circuit Court of the Southern District of New York, 
praying that a contract for the purchase and sale of a portion of a tract of land in 
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Goochland County, in the State of Virginia, on which there was a gold mine, 
should be rescinded. The purchaser alleged fraudulent misrepresentations as to 
the gold mine, and other arts of the seller, by which he was induced to make 
the purchase. The court affinned the decree of the Circuit Court of the Southern 
District of New York, by which the contract was ordered to be rescinded. 

It is an ancient and well established principle, that whenever stipfressio veri or 
suggestio falsi occur, and more especially both together, they afford sufficient 
ground to set aside any release or conveyance. 

The party selling property must be presumed to know whether the representa- 
tion which he makes of it is true or false. If he knows it to be false, that is fraud 
of the most positive kind ; but if he does not know it, then it can only be from 
gross negligence; and in contemplation of a court of equity, representations 
founded on a mistake resulting from such negligence, is fraud. The purchaser 
confides in them upon the assumption that the owner knows his own property 
and truly represents it. And it is immaterial to the purchaser whether the mis- 
representation proceeded from mistake or fraud. The injury to him is the same 
whatever may have been the motives of the seller. The misrepresentations of 
the seller of property, to authorise the rescinding a contract of sale by a court of 
equity, must be of something material, constituting an inducement or motive to 
purchase ; and by which he has been misled to his injury. It must be in some- 
thing in which the one party places a known trust and confidence in the other. 

Whenever a sale is made of property not present, but at a remote distance, 
which the seller knows the purchaser has not seen, but which he buys on the 
representation of the seller, relying on its truth, then the representation in effect 
amounts to n warranty; at least the seller is bound to make good the repre- 
sentation. 

On appeal from the Circuit Court of the United States for 
the Southern District of New York. 

The Ccise is fully stated in the opinion of the court. It was 
argued by Mr. Patten and Mr. Webster, with whom was Mr. 
Botts and Mr. Ogden, for the appellant ; and Mr. Berry and 
Mr. Crittenden, for the appellee. 

In the Circuit Court for the Southern District of New York, a 
bill was filed by Guy Richards, for the purpose of rescinding a 
contract made by the appellee with William R. Smith for the 
purchase of a part of the Goochland gold mine, in the State of 
Virginia, the contract being alleged to be fraudulent. It was 
agreed by the counsel for the parties that a decree should be 
entered in the circuit court jpro forma, against the complainant, 
and accordingly, on the 22d of April, 1837, a decree was 
entered, rescinding and annulling the contract in relation to 
the purchase of the Goochland mine, ordering that it be givea 
up to said Guy Richards ; that the appellant Smith repay all 
moneys advanced by said Guy Richards upon said contract 
and upon the promissory notes made by complainant and de- 
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livered to the defendant, so far as said notes had been paid by 
complainant, &c. From this decree an appeal has been prayed 
and allowed to this court. 

The counsel for the appellant insisted that the decree was 
erroneous, and ought to be reversed, and'the bill dismissed. 

" 1st. — Because the said complainant has wholly failed to 
prove that the representations and description of the Gooch- 
land mine alleged in the bill to be unfair and untrue, are other 
than fair, accurate and just descriptions and representations ; 
and that, on the contrary thereof, the proofs in the cause show 
that the representations, declarations and descriptions made and 
given of said mine, so far as the same are complained of in said 
bill, were and are true, just and faithful. 

" 2d. — Because the opinions and estimates made by the 
appellant of the value of said mine and of its richness and 
great worth, and which are alleged in the bill to have been 
false, exaggerated and deceptive, and made for the purpose of 
defrauding and deceiving the complainants were not only his 
real, honest and bona fide opinions, but were such as he was 
well warranted in entertaining and expressing. 

" 3d. — Because, even if the court should be of opinion that 
the estimates of the value and richness of the mine and vein, 
expressed by the appellant were exaggerated and extravagant, 
he is in no manner at law or in equity responsible for such 
exaggerated and unfounded statements as to the value and 
richness of said mine, and its veins or deposits of gold. 

" 4th. — Because, if even all the descriptions of said mine and 
all the declarations made in regard to it by said complaint, as 
set forth in said bill as untrue, inaccurate and erroneous,- were 
so in fact, it would not be competent either at law or in equity 
to rescind the contract which had been executed for the pur- 
chase and sale of the property, unless it had been proved that 
the appellant knew that such descriptions and declarations Avere 
inaccurate, erroneous and false. 

" 5th. — Because, so far from the plaintiff having succeeded in 
shovdng any such knowledge, the testimony clearly proves that 
the appellant did believe, and had just reason to believe, that 
his descriptions of said mine, and representations of its value 
were strictly and literally true, just and accurate. 

" 6th. — Because, it is distinctly and expressly admitted by the 
complainant, and proved by the testimony, that certain spec- 
imens or washings of gold ore, forwarded by the appellant, 
Smith, to Nathaniel Richards, and alleged to have been taken 
from said Goochland mine, and exhibited to him as fair samples 
of said mine, were exceedingly rich in particles of gold, and gave 
every indication that the mine from which they were taken, if 

28 
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the said specimens were proper and fair samples of sucli mine, 
must 1)0 very abundant in gold, and of groat intrinsic value. 
And it is cleai'ly and conclusively shown that the said sjiocimens 
wore really and fairly taken from said mine, in a way and man- 
ner to ensure their bfeing fair and proper samples of the mine ; 
and that man)- other specimens had been taJ;en from it by 
others before Smith was interested in or know anything of said 
mine, of equal richness with the specimens torwarded to 
Nathaniel Richards by him. 

" 7tli. — Because, oven if the proof should be considered as 
having established that the cuts, searches, examinations and 
explorations made since the purchase by the complainants and 
others from the appellant, have demonstrated that the mine is 
not as valuable as the indit'ations warranted Smith to believe, or 
even that the property is wholly worthless as a mine, (and it is 
by no means admitted that such examinations liave been 
sufficiently extensive or well conducted to justify such conclu- 
sions,) yet that the appellent is not responsible for such failure 
of the mine to realize the exjiectations justly founded upon the 
indications of value and richness, which existed at the time of 
and before the sale; whether the disai)pointment has resulted 
from the veins giving out, or being intercepted by rock, or what- 
ever cause of the like kind. Sucli contingencies and disappoint- 
ments are always to be hazarcfed hi e\'ery kind of speculative 
adventure; and adventurers in gold mining have nevt-r been, in 
any country, remarkable lor exemption from them. And the 
appellant in this case did not undertake to insure against them 
by any act or expression. On the contrary, it is proved that 
tlie complainant and those who united with him in the purchase 
were fully alive to the risks and liazards attendant upon all gold 
mining adventures and speculations ; and were emphatically 
admonished of these hazards, when the appellant exonerated 
himself from responsibility for their occurrence by the explicit 
declaration made at the time of the contract, that he sold the 
mine 'for what it is, gold or snowballs.' 

" 8th. — Because the property being expressly sold with all 
faults ('for what it is, gold or snowballs !') accordingly to the set- 
tled rules of law applicable to such a contract, the vendor c;m- 
not be made responsible for any defect in the quality of the 
thing sold, or for any misdescription known or unknown to the 
said vendor, unless it also appear that he committed positive 
fraud, by resorting to some means of concealing the delects and 
misdescription, and by artifice and contrivance prevented the 
purchasers from discovering them." 

Tlie counsel for the appellant, in support of the third point, 
" that even if the court should be of opinion that the estimates 
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of the value and richness of the mine and vein, expressed by 
the appellant were exaggerated and extravagant, he is in no 
manner at law or in equity responsible for such exaggerated and 
unfounded statements as to the value and richness of said mine, 
ahd its veins or deposits of gold." The following authorities 
were cited : Sugden law of vend. 2 ; *Ghandelor v. Lopus, G. 
Jack. 4 ; 1 Rollis, Abr. 801 (pi.) 16 ; *Harvey v. Young, Yelver^ 
ton 21, (b.) and notes to the American edition ; Fenton v. 
Brown, 10 Ves. 144; 1 Salk. 211; *Risney i>. Selby, S. G. 2 
Lord Raymond 1118 ; Sugden law of vend. 4, in note Ameri- 
can edition of 1828 ; Kinnard v. Lord Dean, 1 Goll. Dec. 332 ; 
*Roswell V. Vaughan, Gro. Jac. 126 ; Sherwood v. Salmon, 2 
Day's reports ; Davis v. King, 1 Starkie Rep. 61 ; Whitefield v. 
McLeod, 2 Bay. 380-384 ; 1 Leving 102 ; Pollard v. Lyman, 1 
Day 156. 

In support of the fourth proposition, that " even if all the 
descriptions of said mine and all the declarations made in re- 
gard to it by said complainant, set forth in the said bill as un- 
true, inaccurate and erroneous, were so in fact, it would not be 
competent either at law or in equity to rescind the contract 
which had been executed for the purchase and sale of the 
property, unless it had been proved that the appellant knew 
that such descriptions and declarations were inaccurate, errone- 
ous and false." 

The counsel for the appellant cited, first: cases showing 
the distinction between the degree of unfairness and proof of 
fraud, required to authorize a court of equity to refuse specific 
performance, and that necessary to justify a rescission of a con- 
tract : Ellard v. Lord Landoff, 1 Ball and Beatty ; Gathcart v. 
Robinson, 5 Peters' Rep. 276 ; 10 Ves. 292. Second : cases 
that the rule caveat emptor prevails in England, New York and 
Virginia, both as to real and personal property ; and that to re- 
scind a contract there must be actual fraud and intentional mis- 
representation. Third : that in sales of real estate the rule ap- 
plies even as to title, viz.: *Roswell v. Vaughan, Gro. Jac. 196 ; 
Pollard V. Layman, 1 Day 156 ; Hitchcock v. Giddings, 4 Price 
135 ; Yelverton 21, (b.) notes American ed.; Gommonwealth v. 
McGlenahan, 4 Rand. 482 ; Ghesterman v. Gardner, 5 Johns. 
Ch. R. 29 ; Abbott v. Allen, ib. 523. 

As to defects of quality or misdescription, there can be no 
rescission or responsibility upon the vendor, unless there 
be a warranty, fraud, or intentional misrepresentation : *Park- 
inson v. Lee, 2 East 314 ; *Sands v. Taylor, 5 John. R. 395 ; 
Duke of Norfolk v. Wortley, 1 Gamp. 337 ; *Sexias v. Wood, 
2 Gaines Rep. 48 ; Oldfield v. Round, 5 Vesey 508 ; *Dyer v. 
Lewis, 7 Mass. 284 ; Legger v. Groker, 1 Ball and Beatty, 606. 
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As to the eighth point, " that the property being expressly 
sold with all faults, (for what it is, gold or snowballs,) according 
to the settled rules of law applicable to such a contract, the 
vendor cannot be made responsible for any defect in the quality 
of the thing sold, or for any misdescription, known or unknown 
to the said vendor unless it also appears that he committed 
positive fraud by resorting to some means of concealing the 
defects and misdescription, and by artifice and contrivance pre- 
vented the purchasers from discovering them." 

The counsel for the appellant cited : Oldfield v. Round, 5 
Ves. 508 ; Baglehole v. Waltons, 3 Camp. 154 ; Schneider v. 
Heath, 3 Camp. 506 ; Pickering v. Dowson, 4 Taunt. 779 ; 
Sherwood v. Salmon, 2 Day ; Tucker v. Cocke, 2 Rand. 57 ; 
Greene's Opinion, 65 ; Vernon v. Keegs, 12 East 632 ; S. C. 4 
Taunt. 488. 

Mr. Berry and Mr. Crittenden, for the appellee, insisted that 
the description of the property sold was materially false in the 
particulars set forth in the brief of the appellee ; that the false 
description was given by the appellant, with the design to de- 
ceive, and that he adopted measures to conceal the matter of 
false description, and contended that, even if the contract of 
the parties could be construed a sale with all faults, that the 
case came within the principles decided in the case of Schneider 
V. Heath, 3 Camp. 506. But they contended that the contract 
was not to be construed a sale with all faults, and referred to 
Pickering v. Dowson, 4 Taunt. 779. 

If so, they contended that the sale was fraudulent, and 
ought to be set aside, on the authority of adjudged cases ; and 
cited : Boyce's executors v. Grandy, 3 Peters 210 ; 1 Merev. 
26 ; Donaldson v. Weakly, et. al., 3 Yerger's Rep. 178 ; Sher- 
wood V. Salmon, 5 Day's Rep. 439. 

They further contended that if the false representations 
should be considered as made by mistake, that being so in mat- 
ters which formed the inducements to the contract on the part 
of the appellee, a court of equity ought to relieve, by rescinding 
the contract, and cited : 1 Story's eq. 202, 204 ; McFerran v. 
Taylor, 3 Cranch 270; Glassell v. Thomas, 3 Leigh. 113; 
Chamberlain v. Marsh, 6 Man 283 ; Pearson v. Morgan, 2 Bro. 
Chan. 389 ; Allen v. Hammond, 11 Peters 63 ; Calvery v. 
Wihiams, 1 Ves. Jr. ; Hitchcock v. Geddings, 4 Price 133 ; 
Lowndes v. Law, 2 Coxe's cases .363. 

Mr. Justice Barbour delivered the opinion of the court. 

This case comes before us, by appeal from a decree of the 
Circuit Court for the Southern District of New York. 

It was a suit in equity, brought by the appellee against the 
appellant, to set aside a contract for fraud. 
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It appears that in December, 1832, a tract of land, embracing 
a gold mine, called the Goochland mine, lying in the county of 
Goochland, Virginia, was purchased by the appellant, one-third 
for himself, and two-thirds for Nathaniel Richards, of the city 
of New York, at the price of about $14,000. In May, 1833, the 
appellant sold one-half of his third to Nathaniel Richards, for 
$15,000. In June, 1833, he sold five-sixths of the other half, to 
the appellee and others, at the rate of $45,000 for the whole of 
that half. 

The interest which the appellee acquired in this property 
was one-eighth part of one-sixth, at the price of $5,625 ; as 
evidence of which he received from Nathaniel Richards, who 
acted as the appellant's agent in making the sale, a writing, 
dated July 4, 1833, acknowledging the receipt of the purchase 
money, in cash and several notes of hand. This paper de- 
scribed the property thus sold and bought as one-eighth part of 
one-sixth of four hundred and fifty-six acres of land, and of 
one hundred acres purchased of David Moss, the deeds bearing 
date 17th of May, 1833 ; both parcels lying in the county of 
Goochland and State of Virginia, and callled the Goochland 
mine. 

It declares that the receipts (that is the cash and notes,) 
entitled Guy Richards (the appellee) to the one-eighth portion of 
one-sixth part of said property ; and it assumed that form, as 
the paper shows, because the title to all was in Nathaniel 
Richards, although one-sixth part belonged to the appellant. 
In the same paper is contained the following provision : " It 
is hereby expressly understood and agreed to by the said Guy 
Richards, that he is to contribute his full proportion of any 
expenses already incurred, or which may be incurred hereafter, 
on the said premises, in searching for or developing any mine, 
or mines, in the erection of buildings, the purchase of machinery, 
and any other expenses for the above general object, which I 
may deem necessary. Signed by Nathaniel Richards." 

This is the contract which the bill seeks to set aside ; it 
alleges that the appellee was induced to make it by various 
representations and declarations of the appellant, especially 
those contained in certain letters particularly referred to in the 
bill, written by the appellant to Nathaniel and Charles H. 
Richards, which the bill charges to have been false, fraudulent 
and deceptive, and made for the purpose of deluding and 
deceiving the appellee and other persons, and inducing them 
to purchase, at an exorbitant and unconscionable price ; and by 
specimens of washings of said gold mine, which were exhibited 
to the appellee as fair specimens and samples of the Goochland 
mine, which the bill charges were not fair samples, and that 
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the appellant knew that they were not fair samples, and that 
he caused them to be exhibited to the appellee as fair speci- 
mens and samples of said mine, for the express purpose of 
defrauding him, by inducing him to purchase a part of his 
interest in said mine, upon the faith of said specimens, as well 
as the false, fraudulent, and deceptive representations. 

The bill further charges that one of the letters of the appel- 
lant to Nathaniel Richards, dated January 21st, 1833, containing 
a description of the Goochland mine, was read to him, and the 
specimens exhibited to him, at the express request of the 
appellant, by Nathaniel Richards, in the month of June, 1833, 
a short time before his purchase. 

It further charges, that the appellant had represented to the 
appellee that he was well skilled in the business of mining, 
having been employed in that business in South America ; that 
he understood the directions of veins in a mine, and the cost 
and expense of extracting gold from the foreign materials by 
which it is surrounded, and in which gold is most usually 
found. That the Virginia Mining Company, relying upon the 
fitness of the appellant for the business aforesaid, and his skill 
in the principles and process of mining, employed him as their 
agent ; and that during the whole time of the negotiations and 
representations concerning the Goochland mine, he was the 
agent of the Virginia Mining Company. That the appellee 
never was at the Goochland gold mine, nor did he ever visit 
the tract of land in which it was represented by the appellant 
to be situated ; but that in the months of June and July, 1833, 
beheving the appellant to be a man of strict honor, honesty, 
truth and veracity, he reposed the most implicit faith in his 
declarations with regard to said gold mine, and rehed exclu- 
sively upon his representations, especially his letter of the 21st 
of January, 1833, to Nathaniel Richards, and his several letters 
to Charles H. Richards, as containing accurate, fair, and correct 
descriptions of the Goochland mine. 

The bill then proceeds to charge certain specific misrepresen- 
tations, in the following particulars, to wit : 

1st. — That there are not, and never have been, any veins of 
gold whatever in the Goochland mine, and that that fact was 
well known to Smith, at the time when he wrote the letters 
and made the representations before stated ; and that neither 
one hundred nor any other number of feet, on a vein in said 
mine, was or were, at the date of the letter from the appellant 
to Nathaniel Richards, or at any other time, opened or 
developed. 

2d. — That so far from there being rich veins of gold in the 
mine, as the appellant in the last mentioned letter (that is, a s 
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we understand it, of the 21st of January, 1833, to Nathaniel 
Richards,) asserted that there were cuts and searches, which 
had recently and since his purchase been made, at the said 
mine in various directions, and no veins of gold whatever 
could be discovered ; and that the purchasers thereof, including 
the appellee, had been compelled, after many searches, sinking 
shafts, making cuts and experiments, and expending a great 
deal of money in the enterprise, to abandon the search after 
gold in said mine, to dismiss their workmen and give up the 
project of mining altogether. 

3d. — That there are, and were at the time of the appellant's 
representations in relation to said mine, fine particles of gold 
to be found on the premises included within the bounds of the 
Goochland mine. But that such particles are and were so 
minute, so few, and so mixed up with sand and other foreign 
substances, that the costs of extracting the gold from such ma- 
terials would far exceed the value of the gold when extracted ; 
and that the four hundred and fifty six acres and the one hun- 
dred acres of land specified in the receipt of Nathaniel Rich- 
ards, before stated, are utterly worthless as a gold mine ; and 
the appellee's interest therein is of no value whatever. 

4th. — That the specimens of washings of said gold mine, ex- 
hibited to the appellee and others by the order and direction 
of the appellant, as fair specimens and samples of said gold 
mine, are not, and were not at the time when they were for- 
warded by the appellant to Nathaniel Richards, fair samples or 
specimens of said mine ; and the appellee expresses his belief 
that they were not taken from the Goochland mine. 

5th. — That the Goochland premises do not contain veins of 
gold, nor any considerable deposits of gold ; nor are they rich 
in gold, or of any value whatever for any purpose of mining, 
either for gold or any other metal. 

The answer of the defendant, in various parts of it, utterly 
and unqualifiedly denies any intention or purpose to deceive or 
delude the appellee, or that he had ever done, or permitted to 
be done, anything to produce that effect. 

It denies that he ever made any inflated representations or 
false descriptions of the mine, to induce any person to give an 
inordinate price for his interest therein. It insists that in the 
letter of the 21st of January, 1833, to Nathaniel Rich- 
ards, his object was to give a true and accurate account of the 
Goochland mine, so far as the facts could be ascertained by his 
own observation and from the information of others on whom 
he could rely ; and that in those addressed to Charles H. Rich- 
ards no fact was stated as being known to him, which was un- 
true, so far as facts are given, in reference to the Goochland 
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mine ; and that as well in the before mentioned letter to Na- 
thaniel, as in those to Charles H. Richards, as far as opinions 
are expressed, they were honestly entertained, without any in- 
tention, motive or purpose to deceive the appellee or any other 
person whatever. It insists that the specimens of gold ore sent 
by him to Nathaniel Richards were fair samples of the mine ; 
and denies that these specimens were directed by him to be ex- 
hibited to the appellee or any other person, with a design of 
deceiving or defrauding any person to whom they might be 
shown. 

It insists, in general, that in all the statements he ever made, 
at any time, to any person concerning the Goochland mine, 
whether in writing or verbally, so far as facts were given within 
his knowledge they were strictly true ; and so far as his opinion 
has been expressed on the subject of the Goochland mine, such 
opinion was honestly entertained, without any interest, motive, 
or view, directly or indirectly, to deceive the appellee or any 
other person. It insists that there are and were veins of gold 
in the Goochland mine, and that from personal examination, 
before any representation was made, he knows that the Gooch- 
land mine contains veins of gold of extraordinary richness, and 
of great intrinsic value. It insists that, at the time he wrote the 
letter to Nathaniel Richards, there were an hundred feet or up- 
wards, according to his best judgment, developed on the vein in 
said mine. 

The answer admits that the appellant may have been 
informed by Nathaniel Richards that he had shown or read the 
letter of the 21st January, 1833, to the appellee and others, 
but at what time he is unable to state ; that he was informed 
by Charles H. Richards that said letter had been read to him 
and others, including the appellee, before the purchase made 
by him and them of his interest in the Goochland gold mine ; 
that he had been informed, and believes it to be true, that 
about the month of June, 1833, Nathaniel Richards did exhibit 
to the appellee and others the specimens or washings of gold 
ore, forwarded by the appellant, as specimens of the Gooch- 
land mine, and its productions of gold; that in June, 1833, the 
appellant wrote several letters to Charles H. Richards ; that in 
describing the Goochland mine in those letters he used lan- 
guage of a very decided character as being the very richest 
mine in Virginia, or in the United States ; that the appellant 
esteemed himself well skilled in the business of mining, and 
that the appellee relied on such skill in making the purchase ; 
that during the whole time of the negotiation and representa- 
tions concerning the Goochland mine, he was employed as the 
agent of the Virginia Mining Company ; that the appellee did 
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not visit the mine, or the tract of land on which it was, before 
he bought an interest therein ; that the negotiation for the pur- 
chase of the mine was carried on principally through Nathaniel 
and Charles H. Richards ; that he believes the appellee, when 
he purchased an interest in the gold mine, fully believed the 
declarations and representations and letters of the appellant to 
be true, so far as he may have been informed thereof; and that 
he purchased an interest therein in the full reliance that what- 
ever this defendant had said, declared or written on the subject 
of the Goochland mine was strictly true ; but does not admit 
that the appellee purchased solely on the faith of his repre- 
sentations, declarations and letters. 

Having thus stated the material allegations in the bill, and as 
well the denials as the admissions in the answer, we are 
enabled to see what the questions are which we are called 
upon to decide. But before we state them we will present, in 
q condensed form, those parts of the representation the alleged 
falsehood of which constitutes the gravamen of the appellee's 
bill. In the letter from the appellant to Nathaniel Richards, 
under date of January 21st, 1833, in which he professes to give 
an account and his views of the Goochland mine, amongst 
other things, he states that there has been upwards of one 
hundred feet on the vein developed, which proves to be very 
rich indeed, much richer than anything yet discovered in the 
United States ; and the quality of the gold surpasses any here- 
tofore discovered in any country ; that the surface is rich in 
gold. In regard to the formations in which the ore is found, he 
says : — It is quite wide, a distance in one place of twelve feet 
has been cut, and the veins are disseminated throughout the 
whole formation, in threads of from two to six inches wide, 
and in many have several concentrated together ; at another 
point it has been found to be several feet wider ; and that there 
is ore from this mine that will, without doubt, give several 
hundred pennyweights of gold to the hundred pounds. This 
letter was v^ritten after the appellant had, as he himself says, 
made a careful personal examination of the vein as far as it 
had been developed, which, he says, was for a distance of one 
hundred feet lengthwise. 

On the 11th of June, 1833, the appellant wrote to Nathaniel 
Richards, requesting him to show all the specimens, washings, 
plat, and description of the mine to Guy (the appellee) and 
others. This letter and these specimens, washings, &c., were 
shown to the appellee, in compliance with this request. 

The representations in relation to the mine, then, consist, in 
part, of the statements above, extracted from the letter of the 
21st January, 1833, which was shown or read to the appellee ; 
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and, in part, of the specimens, washings, &c., exhibited to him 
at the appellant's request, whilst a negotiation was going on be- 
tween the appellant and Charles H. Richards for the purchase 
of the appellant's interest in the mine, for himself and others, 
of whom the appellee was one, and but a very short time 
before the purchase was made. 

The first question in order is, were these representations 
true or untrue ? 

We have examined the evidence in the record on both 
sides with much care. And we think it unnecessary to go 
into a detailed examination and comparison of that evidence 
here, inasmuch as it would extend this opinion to a useless 
length. We, therefore, will only state the conclusions of fact 
at which we have arrived. They are these : — 

We think it not true that there was one hundred feet 
developed on the vein which proved to be very rich indeed. 
We do not mean to say, that a continuous exposure of the, 
vein for one hundred feet was implied by the use of the term 
developed ; on the contrary, we are of opinion, from the evi- 
dence, that the sinking shafts, or making cuts at intervals for 
that distance, would satisfy the meaning of this expression, 
and that we think was done. But we mean to say, that, al- 
though there was a smajl quantity of ore found in part of this 
vein, which was rich, yet in any one of the pits it was relatively 
a small proportion ; that in some there was but little, and in 
one, we think, the weight of evidence is that there was none 
at all. 

We think it not true that the surface was rich in gold. 
We think it not true that the formation was at any point twelve 
feet wide, or that the veins were disseminated throughout the 
whole formation, in threads of from two to six inches wide, 
and in many had several concentrated together. 

We think it not true that there was ore from that mine that 
would give several hundred pennyweights of gold to the hun- 
dred pounds. We will not say that there might not be a small 
piece selected which would yield at that rate ; but we think 
that this representation was calculated to produce the impres- 
sion, and justify the belief, that' an hundred pounds of ore 
might be gotten together which would produce several 
hundred pennyweights of gold. Any other interpretation of 
this language would, in our opinion, impute to the appellant 
the grossest deception. 

We think that the specimens and washings which were for- 
warded to Nathaniel Richards were not fair samples of the 
mine. 

The only proper purposes for which they could have been 
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exhibited was to enable purchasers to form an estimate of the 
richness of the mine ; the appellant, therefore, in our opinion, 
ought to have caused to be exhibited, either specimens of the 
richest and poorest quality, so as to show the extremes, or 
some of an average quality, knowing that the persons to whom 
he requested them to be exhibited, and amongst them the ap- 
pellee, had never seen the mine. Any other course, under the 
circumstances, could not fail to produce a false estimate of its 
value. 

Having come to these conclusions in relation to the facts of 
this case, the next inquiry in order is, what is the law of the 
case? 

It is an ancient and well established principle, that whenever 
suppressio veri or suggestio falsi occur, and more especially both 
together, they afford a sufficient ground to set aside any release 
or conveyance. 

This ancient principle, thus expressed with so much senten- 
tious brevity, is laid down in terms somewhat more compre- 
hensive, and having a direct bearing on the present case, by a 
modern text writer on equity. 

In 1 Haddock's chancery 208, it is thus stated : If, indeed, 
a man, upon a treaty for any contract, make a false representa- 
tion, whether knowingly or not, by means of which he puts 
the party bargaining under a mistake upon the terms of bargain, 
it is a fraud, and relievable in equity. The doctrine thus laid 
down is almost in the very words used by the chancellor, in 
the case of Neville v. Wilkinson, 1 Brown's chan. cases 546, 
with the exception of the words, whether knowingly or not ; 
and the part of the proposition embraced by these words is 
founded upon the case of Ainslie v. Medlicott, 9 Vesey 21, 
which fully sustains Mr. Maddock. In this latter case the fol- 
lowing strong language is used : " No doubt, by a representa- 
tion a party may bind himself just as much as by an express 
covenant. If, knowingly, he represents what is not true, no 
doubt he is bound. If without knowing that it is not true, he 
takes upon himself to make a representation to another, upon 
the faith of which that other acts, no doubt he is bound ; though 
his mistake was perfectly innocent." 

But the doctrine is laid down with more comprehensive- 
ness and precision, by a still more modern writer on equity, 
who gives us, in the form of distinct propositions, what he con- 
siders the result of the various cases on the subject, and marks, 
with particularity, the modifications which belong to it. In 1 
Story's equity 201, 202, it is thus stated : " Where the party in- 
tentionally, or by design, misrepresents a material fact, or pro- 
duces a false impression, in order to mislead another, or to en- 
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trap or cheat him, or to obtain an undue advantage of him, in 
every such case there is a positive fraud, in the truest sense of 
the terms ; there is an evil act, with an evil intent : dolum 
maluvi, ad circumveniendum. And the misrepresentation may 
be as well by deeds or acts, as by words ; by artifices to mis- 
lead, as by positive assertions." 

Whether the party thus misrepresenting a fact knew it to be 
false, or made the assertion without knowing whether it were 
true or false, is wholly immaterial ; for the affirmation of what 
one does not know or believe to be true is equally, in morals 
and law, as unjustifiable as the affirmation of what is known 
to be positively false. And even if a party innocently misrep- 
resents a fact by mistake, it is equally conclusive ; for it oper- 
ates as a surprise and imposition on the other party. Or, as 
Lord Thurlow expresses it, in Neville i\ Wilkinson — " It mis- 
leads the parties contracting on the subject of the contract." 

The author of the treatise last cited thus states the modifica- 
tions of the doctrine. The misrepresentation must be of some- 
thing material, constituting an inducement, or motive to the act, 
or omission of the other, and by which he is actually misled 
to his injury. In the next place, the misrepresentation must 
not only be in something material, but it must be in something 
in regard to which the one party places a known trust and con- 
fidence in the other. It must not be a mere matter of opinion, 
equally open to both parties for examination and inquiry ; and 
where neither party is presumed to trust to the other, but to 
rely on his own judgment. 

The doctrine of these text writers is illustrated by the cases 
in the books, some of which present very strong applications 
of it ; for it is held to extend not only to the parties to the 
contract, but also to others, who, from gross negligence, are 
guilty of misrepresentation. Thus, for example, in the case of 
Pearson v. Morgan, 2 Brown's ch. cases 385, where A. being 
interested in an estate in fee, which was charged with £ 8,000 in 
favor of B., was applied to by C, who was about to lend money 
to B., to know whether the £8,000, was still a subsisting charge 
on the estate. A. stated that it was, and C. lent his money to 
B. accordingly. It appeared, afterwards, that the charge had 
been satisfied; yet it was held that the money lent was a 
charge on the lands in the hands of A.'s heirs, because he 
either knew or ought to have known the fact of satisfaction, 
and his representation was a fraud on C. 

Of a similar character was the case of Hobbs v. Norton, 1 
Ver. 136, where one entered into an agreement for the purchase 
of an annuity, charged on the lands of a third person, and was 
encouraged in the course of the transaction by the latter, who 
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suggested his own title, and it afterwards appeared that such 
title was of a nature to have enabled the owner to avoid the 
annuity ; yet he was, as to the purchaser, held under an obli- 
gation to confirm it. 

Cases of this class present the principle in its strongest 
aspect ; because, in these cases, the parties making the repre- 
sentation were bound by it to prevent a loss to others, although 
they themselves derived no advantage from it ; whereas, in 
those instances in which the parties to the contract made the 
representation, they would receive benefit to the amount of the 
loss which the misrepresentation would produce to the other 
party who acted on the faith of it, if the court did not relieve 
against it. 

This principle has been adopted in the courts of our own 
country. In Fulton's executors v. Roosevelt, 5 Johns. Ch. Rep, 
174, the case was this : Fulton was induced, by the represen- 
tations of Roosevelt that he had discovered a valuable coal 
mine on the bank of the Ohio River, to contract for the pur- 
chase of a tract of land, stated by Roosevelt to embrace the 
mine ; and besides giving to Roosevelt |4,400, Fulton cov- 
enanted to pay him |1,000, annually, for twenty years ; but 
the annuity was to cease if, after the mine was faithfully 
worked by Fulton, it should not produce at least $12,000, &c. 
And the land was accordingly conveyed to Fulton. It appeared 
that there was no coal mine within the boundaries of the land 
conveyed, although there was coal adjoining it, in the bed of the 
river, which was navigable, deep, and rapid, but the working of 
the mine, if practicable, would be very hazardous, expensive, 
and unprofitable. The contract on the part of Fulton was 
held to be founded in mistake and misrepresentation ; and 
Roosevelt was perpetually enjoined from bringing any suit 
against Fulton to recover the annuity agreed to be paid by him. 
In that case the chancellor says : — Whether the defendant 
made the statements in his letter to Fulton through mistake, or 
under the delusions of his own imagination, or by design, I am 
not able to say. It is sufficient, for the decision of this case, 
that the representations are not supported, but are contradicted 
by proof, and that the claim of the annuity, upon such a state 
of the case, is unconscientious and unjust. And this decree 
was affirmed in the court of errors : 2 Gowen 129. 

In the case of McFerran v. Taylor & Massie, in this court, in 
3 Granch 281, the court, after remarking that there was a mate- 
rial misrepresentation, and that the defendant had contended 
that it originated in mistake, not in fraud, say : from the situa- 
tion of the parties, and of the country, and from the form of 
the entry, it was reasonable to presume that this analogy is true 
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in point of fact ; but the court does not concieve that the fact 
will amount to a legal justification of the person who has made 
the misrepresentation. He who sells property on a descrip- 
tion given by himself is bound to make good that description ; 
and if it be untrue in a material point, although the variance 
be occasioned by a mistake, must still remain hable for that 
variance. 

The principles in these cases we consider founded in sound 
morals and law. They rest upon the ground that the party 
selling property must be presumed to know whether the rep- 
resentation which he makes of it is true or false. 

If he knows it to be false, that is a fraud of the most positive 
kind; but if he does not know it, then it can only be from 
gross negligence ; and, in contemplation of a court of equity, 
representations founded on mistake, resulting from such neg- 
ligence, is fraud: 6 Ves. 180, 189; Jeremy 385, 386. The 
purchaser confides in it, upon the assumption that the owner 
knows his own property, and truly represents it ; and, as was 
well argued in the case in Cranch, it is immaterial to the pur- 
chaser whether the misrepresentation proceeded from mistake 
or fraud. The injury to him is the same, whatever may have 
been the motives of the seller. 

We will next inquire whether the misrepresentation in this 
case comes up to the rule which has been laid dovi^n. 

In the first place, it must be of matters of fact ; and it has 
been argued by the appellant's counsel that the letter of the 21st 
of January, 1833, did not profess to state matters of fact, but 
to express opinions. It is certainly true, that matters of 
opinion between parties dealing on equal terms, although 
falsely stated, are not relieved against ; because they are not 
presumed to mislead or influence the other party, when each 
has equal means of information. But we consider the repre- 
sentation in this case not the expression of opinion, but the 
statement of facts. The appellant, in giving a description of a 
mine in Virginia, which he desired to be exhibited to the 
appellee in New York, says that one hundred feet on the vein 
had been developed, which proved to be very rich — much 
richer than anything yet discovered in the United States. 
That the surface was rich in gold ; that the veins were dissem- 
inated throughout the whole formation, in threads of from two 
to six inches wide ; and that there was ore from the mine that 
would, without doubt, give several hundred pennyweights of 
gold to the hundred pounds. Now, as to one of these state- 
ments, beyond all question, it is a matter of fact ; we mean the 
one which describes the width of the formation and veins. 
Having made a personal examination, he declares the forma- 
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tion to be wide, gives the actual width in one place, and then 
the width of the veins, in term^ not of conjecture, but of the 
most positive assertion. He gives their dimensions by feet and 
inches. This statement, then, comes up to the standard of 
mathematical certainty. And even in regard to the others, he 
does not profess to speak of them from conjecture, but speaks 
of them as they are, without qualification. Take, for example, 
this : — The surface is rich in gold. Not that he thinks it will 
turn out to be rich, but that it is rich. It was argued that there 
was no standard by which to decide what quantity of gold 
would justify calling it rich. There is none by which it can be 
■decided with mathematical certainty; but the law does not 
require it. Suppose that a seller was to describe to a distant 
purchaser a tract of land as being rich, and it were proven to 
be poor, very poor, can it be that a court of equity would not 
give relief in such a case ? The certainty in the one case is as 
great as in the other ; and the misrepresentation as to richness 
must be proven in each case by the evidence of those who 
understood the quality of the one or the other. 

In the next place, the misrepresentation must be of some- 
thing m'kterial, constituting an inducement or motive to the ap- 
pellee to purchase, and by which he has been actually misled 
to his injury. Now, in our opinion, that is emphatically the 
case in the suit before us. The mine, we think, not only con- 
stituted a motive, but the sole motive to the purchaser ; he was 
induced to purchase an interest at a high price, in that which 
has turned out to be worthless ; and he has, therefore, been 
misled greatly to his injury. It must, in the next place, be in 
something in which the one party places a known trust and 
confidence in the other. Nothing could be stronger than the 
confidence here, because the appellee had never seen the mine, 
and the appellant knew it ; the appellee had seen the letter of 
description and specimens, and the appellant knew that he 
had ; the appellee confided in the truth of the appellant's re- 
presentation, and his skill in mines and in mining operations, 
and the appellant knew that he did. 

But it has been earnestly contended at the bar that, what- 
ever might be the effect of misrepresentation in cases in which 
there was nothing to counteract it, that in this case, at least, 
it cannot avail the appellee, on account of the particular 
character of the contract. 

The purchase of an interest in the gold mine was made 
through the agency of Charles H. Richards, acting for himself 
and others, and amongst them for the appellee. Richards, by 
his letter of the 18th June, 1833, to the appellant, amongst 
•other things, said, " But after all the above named gentleman 
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(amongst whom was the appellee) had seen your letter, we 
concluded, at any rate, we would look at the samples of ore, 
and have done so, and your letter describing the premises to 
N. R. (Nathaniel Richards) he read to us. The ore is rich be- 
yond dispute ; but how much there is of it remains to be seen. 
In regard to the extent of the mine and its richness, we must, 
of course, rely on your judgment." The appellant, in his letter 
of the 21st of June, 1833, in reply to the above letter of Charles 
H. Richards, speaking of the gold mine, says : " I, however, sell 
it for what it is, gold or snowballs ; and I leave it to you to 
decide whether you will take it at my price or not." It is said 
that the contract having been concluded upon the basis of this 
correspondence, the purchase was one with all faults ; that is, 
in effect, that the seller was absolved from all liability by reason 
of any representation which he had made in relation to the 
mine. 

In support of this proposition, several cases have been cited 
at the bar : let us examine them : The case of Baglehole v. 
Walters, 3 Gamp. 154, was this : The defendant, being about 
to sell a vessel, the subject of the suit, had printed particulars 
of sale, of which a copy was delivered to the plaintiff, in the 
following words : " For sale, the good brig Iris, burthen per 
register, 208 tons ; will carry 17 keels of coal and glass, or 300 
loads of timber ; has lately delivered a cargo of sugar from the 
West Indies, in excellent condition ; is well found in all kind 
of stores, which are in good condition ; hull, masts, yards, 
standing and running rigging, with all faults, as they now lie." 
The plaintiff purchased two-thirds of the ship, which defendant 
conveyed to him in the common form. The plaintiff under- 
took to prove that at the time of the sale the ship had several 
secret defects in her ; that these were known to the defendant ; 
and that he did not disclose them to the plaintiff. And he re- 
lied upon a previous case of Mellish v. Motteaux, Peake's cases 
215, in which Lord Kenyon had held that the seller of a ship is 
bound to disclose to the buyer all latent defects known to him ; 
observing that the terms to which the plaintiff acceded of 
taking the ship with all faults and without warranty, must be 
understood to relate only to those faults which the plaintiff 
could have discovered or which the defendants were unac- 
quainted with. But Lord EUenborough, disapproving of the 
doctrine of the case above cited, held that where a ship is sold 
with all faults, the seller is not liable to an action in respect of 
latent defects which he knew of without disclosing at the time 
of the sale, unless he used some artifice to conceal them from 
the purchaser. 

In the same volume of Campbell 505, a case is reported of 
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Schneider and another v. Heath, which was tried before Mans- 
field, Chief Justice ; the opinion expressed by the chief justice 
is founded in so much good sense and justice, that we should 
have felt disposed, in a conflict of authorities, to have adopted 
it, even if it had not been, as in the sequel of this opinion we 
shall show it was, subsequently recognized and acted upon by 
the court. The opinion is in these words : "The words," — that 
is, with all faults as they lie, — " are very large to exclude the 
buyer from calling upon the seller for any defect in the thing 
sold ; but if the seller was guilty of any positive fraud in the 
case, these words will not protect him. There might be such 
fraud, either in a false representation, or in using means to con- 
ceal some defect. I think the particular is evidence here, by 
way of representation, that states the hull to be nearly as good 
as when launched, and that the vessel required a most trifling 
outfit. Now, is this true or false ? If false, it is a fraud, which 
vitiates the contract. What was the fact? The hull was 
worm-eaten, the keel was broken, and the ship could not be 
rendered seaworthy, without a most expensive outfit. The 
agent tells us he framed this particular, without knowing any- 
thing of the matter. But it signifies nothing, whether a man 
represents a thing to be different from what he knows it to be, 
or whether he makes a representation which he does not know 
at the time to be true or false, if, in point of fact, it turns out to 
be false." As it appeared in the case that means had been 
taken, fraudulently, to conceal the defects in the ship's bottom, 
the case may not be an authority in favor of the opinion above 
quoted ; yet it serves to show that the doctrine op this subject 
was not then settled. About the time that this last case was 
decided, the case of Pickering v. Dowson, reported in 4 Taunt. 
779, was decided in the common pleas. That, also, was the 
sale of a ship, with all faults. A copy of the particulars was 
delivered by the seher to the buyer, which, amongst other 
things, represented the ship as being copper fastened, and as 
having recently undergone a thorough repair. It was proven 
that the ship was not copper fastened, and that the defendant 
knew she was leaky. The court adhered to the doctrine of 
Lord Ellenborough, in Baglehole v. Walters, and held that the 
seher was not responsible. Now, it will be observed, that all 
these cases were cases of ships, where the thing which was the sub- 
ject-matter of the contract was in such situation that the buyer 
had a full opportunity to inspect and examine the truth of the 
representation ; and this we take to be the ground of the de- 
cision in them. The meaning, says Heath, Justice, in Pickering 
V. Dowson, of selling with all faults, is "that the purchaser shall 
make use of his eyes and understanding to discover what faults 

29 
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they are." This impUes, in our opinion, that the thing must be 
in such situation as to enable him to make use of his eyes and 
understanding; and, accordingly, in that case, "the full oppor- 
tunity of the purchaser to inspect and examine the truth of the 
representation," is included in the marginal note of the case, as 
one of the terms of the proposition which exempts the seller 
from hability. 

Now we think that this case is strictly contra-distinguished 
from that in the most important particular; that in this the 
purchaser had not full opportunity to inspect and examine. It 
is true that it would have been in the purchaser's power to 
have traveled some hundreds of miles to Virginia to examine 
the mine ; so it was in the case which has been quoted from 
Johnson's Chancery Reports ; but the chancellor does not even 
intimate an idea that it was necessary for him to do so ; so, 
also, in the case of Sherwood v. Salmon, 5 Day's Reports 439, 
the purchaser might, by extraordinary dilligence, examined the 
land; but the court, in reference to this very subject, say that 
where, from the remote situation of the land, or any other 
cause, a contract is made for the sale of land without viewing 
it, there is the same reason that the seller should be responsi- 
ble for a false affirmation respecting its quality as for any other 
fraud. 

We think we may safely lay down this principle, that where- 
ever a sale is made of property not present, but at a remote 
distance, which the seller knows the purchaser has never seen, 
but which he buys upon the representation of the seller, 
relying on its truth, then the representation, in eiTect, amounts 
to a warranty ; at least that the seller is bound to make good 
the representation. 

No part of the reasoning of the cases which we have been 
reviewing applies to such a case ; they proceed upon the idea 
that where the subject of the sale is open to the inspection and 
examination of the buyer, it is his own folly and negligence not 
to examine. Chancellor Kent, in the second volume of his 
commentaries, 484, 485, has justly said that the law does not 
go to the romantic length of giving indemnity against the conse- 
quences of indolence and folly, or a careless indifference to the 
ordinary and accessible means of information. We think that 
this imputation cannot be made with any propriety against the 
appellee. The subject of the purchase was several hundred 
miles from him ; he had never seen it ; the seller knew that he 
had never seen it ; in this situation he made a representation, 
both by description in his letter and by the exhibition of spec- 
imens ; the appellee bought upon the faith of that represen- 
tation, the appellant knowing that the appellee had read the 
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letter and seen the samples ; finally, the appellee had a double 
confidence in the appellant ; first in his integrity, and secondly, 
in his skill in mining ; and the appellant admits his belief that 
the appellee had this double confidence in him. 

If, under these circumstances, the seller were not bound by 
his representation, we know not in what cases we ought to ap- 
ply the well known and excellent maxim ''fides servanda est." 
We have now compared the cases, and, upon principle, have 
shown that they do not apply to this. But we will conclude 
our opinion, by referring to a case later than all those which we 
have been examining, the reasoning of which is conclusive, as 
we think, in favor of the view which we have taken. It is the 
case of *Shepherd«. Kain, 5 Barn. & Al. 240. It was a case for 
the breach of warranty as to the character of a ship. The ad- 
vertisement for the sale of the ship described her as a copper 
fastened vessel ; but there were subjoined these words : " The 
vessel with her stores, as she now lies, to be taken with all 
faults, without allowance for any defects whatever." It ap- 
peared at the trial th^ the ship, when sold, was only partially 
copper fastened, and that she was not what was called in the 
trade a copper fastened vessel. It appeared, also, that the 
plaintiff, before he bought her, had a full opportunity to exam- 
ine her situation. The court said the meaning of the adver- 
tisement must be that the seller will not be responsible for any 
faults which a copper fastened ship may have. Suppose a sil- 
ver service sold with all faults, and it turns out to be plated ; 
can there be any doubt but that the vendor would be liable ? 
With all faults must mean which it may have consistently with 
its being the thing described. Here, the ship was not a copper 
fastened ship at all ; and, therefore, the verdict was right. 
This case decides that even where the plaintiff had a full op- 
portunity of examination, the term all faults did not exempt 
the seller from liability for any defect but what was consistent 
with its being the thing described ; and in effect, that the de- 
scription amounted to a warranty. In the case before us, 
where the appellee had no opportunity for examination, (and 
in that respect the case is much stronger in his favor than the 
one just cited,) the terms of the sale, in our opinion, put upon 
the appellee no hazard or risk but those which were consistent 
with the mine being such as it was described ; and those terms 
in no degree exempted him from liability for misrepresentation ; 
but if the mine had been such as described, then that they 
would have exempted him from any liability for failure in its 
anticipated produce. 

It may be that the appellant made the representation under 
the influence of delusion ; but it is sufficient, to decide this- 
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case, for us to know that the representation was untrue in ma- 
terial parts of it. 

The decree of the circuit court is affirmed with costs. 

Mr. Justice Story, dissenting. 

In this case I have the misfortune to differ from a majority 
of my brethren. The bill seeks to set aside and rescind an exe- 
cuted contract, upon the ground of gross premeditated fraud, 
the contract being confessedly one of great hazard and founded 
in speculation. The answer fully and pointedly denies every 
allegation of fraud, and insists upon the most perfect good 
faith. The decree, by rescinding the contract, affirms the 
material charges of fraud stated in the bill. After a careful 
consideration of the evidence in the record, my opinion is that 
th^re is no just foundation for, or proof of, these charges. I 
do not propose to review the evidence, though I take a very 
different view of it from what has been expressed in the opinion 
delivered by my brother Barbour ; and there are many facts 
and circumstances which have struck my mind with great force, 
which, I regret to find, are not deemed of equal importance by 
my brethren. ' I am not willing by my silence to sanction im- 
putations upon the appellant, which cast so deep a shade upon 
his character, which the record shows has hitherto been with- 
out stain or reproach. In my opinion the appellant stands ac- 
quitted of fraud, the victim, if you please, of a heated and a 
deluded imagination indulging in golden dreams ; but in this 
respect he is in the same predicament with the appellee, and 
none other. 

Mr. Justice McLean dissented, stating that he agreed alto- 
gether with Mr. Justice Story. 

Mr. Justice Baldwin dissented, both as to the facts and the 
law, as stated in the opinion of the court delivered by Mr. 
Justice Barbour. 

On appeal from the Circuit Court of the United States for 
the Southern District of New York. 

This cause came on to be heard on the transcript of the re- 
cord from the Circuit Court of the United States for the 
Southern District of New York, and was argued by counsel. 
On consideration whereof it is adjudged and decreed by this 
court that the decree of the said circuit court in this cause be 
and the same is hereby affirmed, with costs. 

Note. — The counsel for the appellant afterwards presented 
a petition, praying for a rehearing of this case, but the court 
unanimously overruled the application. 
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Wright V. Barnes e^ a/. 

If, under a contract to deliver a parcel of goods of a certain description, there 
be an essential deficiency in the parcel, such as would and ought to be regarded 
as material to the whole, the vendee is not bound to accept and pay for either the 
whole or a part. 

This was an action on the following written contract : 

"Bristol, November 30th, 1836. This day agreed with 
Harvey Wright, to take of him 1,500 dozen mahogany knobs, 
equal in size and finish to those last bought of him, at 40 cents 
per dozen, amounting in all to ^600 ; for which we are to pay 
him in store-pay, at the store of Upson, Merrimas & Co., $200, 
and the balance, $400, to be paid by note, four months from 
the time each 600 dozen are delivered ; and to pay interest on 
$200 from the time of delivery. Said knobs to be delivered, 
500 dozen, the 1st of March next, and the balance in April 
next. " E. Barnes & Co." 

The cause was tried at Hartford, September Term, 1841, 
before Storrs, J. 

On the trial the plaintiff claimed to have proved that he 
delivered to the defendant at his manufactory in Bristol, at 
three several times, all the knobs contracted for, viz : 500 
dozen on the first of January, 1837 ; 751 dozen on the 12th of 
April, 1837 ; and 280 dozen on the 281h of April, 1837 ; that 
these knobs had been received by the defendants and taken 
away; and that all of them had been paid for by the defend- 
ants except 336 dozen, part of the second parcel, delivered on 
the 12th of April, 1837. As to these the plaintiff claimed to 
have proved that at the time and place specified, he delivered 
to the defendants two boxes, containing 751 dozen of knobs, 
each knob wrapped in paper, and each parcel of 3 or 4 dozen 
wrapped in large paper, and the whole enclosed in said two 
boxes. And that these two boxes of knobs were then received 
by the defendants, without any new agreement, and on the 
same day removed by the defendants to their own premises, 
more than a mile distant ; that the defendants, at this time, 
paid the plaintiff for the parcel of 500 dozen first delivered ; 
that on the 18th of April, 1837, the defendants gave their 
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promissory note to the plaintiff for $102 on account of the 
parcel of 751 dozen ; that said two boxes of knobs, after they 
were so delivered and taken away by the defendants, were 
deposited by them on the damp ground, in an open horse-shed 
of the defendants, and there left by them more than six weeks ; 
that in the latter part of May, 1837, they were opened by the 
defendants, in the absence of the plaintiff, and a part of the 
knobs in each of the boxes found in a bad condition, the 
varnish being flayed off. 

It was proved and admitted that the defendants afterwards, 
without any new agreement or consent on the part of the 
plaintiffs, took a large quantity of the knobs from each of the 
said two boxes, amounting to 451 dozen, and disposed of them 
to their own use, for which they have since paid the plaintiff. 

The plaintiff also claimed to have proved that all the knobs 
contracted for were conformable to the contract, and were in 
good order and condition when delivered to the defendant; 
and the plaintiff insisted that he had a right to recover for all 
the knobs, under the terms of the contract. 

The defendants had tendered to the plaintiff the sum of $8, 
which they brought into court, and the plaintiff received it, on 
account of the other knobs, parcel of the 1,500 dozen. 

The defendants, on their part, claimed to have proved that 
said two boxes of knobs were taken by them from ttie plaintiff's 
manufactory, on the 12th of April, 1837, without examination, 
and were immediately removed and deposited in their store- 
house, in a safe and suitable place, and there remained until 
they were opened ; that sometime within ten days after the 
4th of May, 1837, they were by the defendants opened and 
examined, and certain packages of knobs, containing 450 dozen, 
were taken out from the boxes, some from each box, and dis- 
posed of to their own use ; and that the remaining packages in 
both boxes, containing 336 dozen, were all opened, and all or 
a part of the knobs in each package were taken out of their 
wrappers and examined ; that the greater part in each package 
was found bad ; that in a large number of packages every 
knob was examined, and the majority in each package were 
found bad, and in each of the other packages from 6 to 20 
knobs were found bad, and not conformable to the contract ; 
that within six weeks after the boxes were opened, the defend- 
ants gave notice to the plaintiff that the knobs were bad, and 
not conformable to the contract, and that the defendants should 
not accept or pay for them ; that the plaintiff at that time 
examined a portion of the bundles, and admitted that they 
were thus ; and that the said 336 dozen knobs were put, by the 
defendants, into one of the boxes and left into their store- 
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house, with the knowledge of the plaintiff, until the 1st of 
June, 1837, when the defendant sold and delivered possession 
of the store-house to Chauncey Boardman, where the knobs 
have ever since remained. 

There was no proof nor claim of fraud in either party ; nor 
was there any other proof that the knobs were rejected by the 
defendants, or that the contract was rescinded ; nor was there 
any controversy between the parties as to any of the knobs so 
taken and carried away, except as to said 336 dozen, with re- 
spect to which the only question of fact was whether they, or 
any part of them, were, when taken away, made conformable 
to the terms of the contract. 

The defendants admitted that if the whole of the 336 dozen 
of knobs were, when so taken by them, conformable to the 
terms of the contract, they were liable to pay for them at the 
contract price ; but this they denied, and claimed that they 
were not bound to account or pay for any of them. 

The plaintiff claimed that ah of the 336 dozen of knobs, 
when so carried away by the defendants, were conformable to 
the contract ; and if so, they were bound to pay for the whole 
at the contract price ; and that if only a part of the 336 dozen 
were, when so carried away by the defendants, conformable to 
the contract, they were liable to the plaintiff for such part, at 
the contract price. 

Both parties requested the court to charge the jury agreeably 
to their respective claims. 

The court charged the jury, that as to the 336 dozen of 
knobs in question there was no warranty in the case, except 
what was expressed in the written contract ; that if all the 
knobs in question were, when so taken away by the defendants, 
conformable to the contract, the plaintiff was entitled to recover 
for them at the contract price ; that if they were not all then 
conformable to the contract, the defendants were not bound to 
accept of them or any of them ; that in that case they were at 
liberty to accept them, or any part of them, if they chose to do 
so ; and in case of such acceptance they were liable to the 
plaintiff for such as were conformable to the contract, at the 
price stipulated therein, and for those that were not, at their 
fair value ; and that the defendants were not liable to the plain- 
tiff, in this action, for any of the knobs, except such as the jury 
should find the defendants had accepted. 

The jury returned a verdict for the defendants, and the plain- 
tiff moved for a new trial for misdirection, 

Toucey, in support of the motion, remarked that it being ad- 
mitted that the 751 dozen knobs were delivered by the plaintiff, 
in two boxes, at his manufactory, on the 12th of April, 1837, 
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and were then taken and removed by the defendants to their 
own premises, where the defendants, iii the absence of the 
plaintiff, and without his consent or any new agreement, 
selected 415 dozen from both boxes and disposed of them to 
their own use, the only question was, whether the defendants 
were bound to accept the remaining 336 dozen, or had a right 
to return or reject them, and if any, what part of them. He 
then contended : 

1st. — That the defendants were bound to accept the whole 
336 dozen, and had no right to return or reject any of them ; 
and that the charge that they were not bound to accept them, 
or any of them, but were at liberty, if they chose, to accept of 
them, or any of them, and were liable to pay for those only 
which they accepted, was erroneous. In the first place this 
was an absolute sale without a warranty : Street v. Blay, 
2 B. & Aid. 456; *Thornton v. Wynn, 12 Wheat. 183. 
Secondly : This was a sale executed, at least in part, 
on both sides, and could not be rescinded. Thirdly : As 
this was an express written contract, no condition of trial or 
return could be implied. Fourthly : By the true construction 
of the contract, the defendants were bound to examine, if at 
all, before they took the property away. Fifthly : The se- 
lection and appropriation of the greater part debarred the de- 
fendants of any right to disaffirm the contract or return the 
articles. 

2d. — That the charge was erroneous in asserting the right of 
the defendants to accept 415 dozen of knobs, delivered on the 
12th of April, and to reject 336 dozen of the same delivery, if 
a single one of the latter was not ecjual in size and finish to the 
warranty : 2 Stark, ev. 647 ; Champion v. Short, 1 Campb. 53 ; 
Bruce et al. v. Pearson, 3 Johns. R.ep. 534. 

3d. — That the charge was erroneous in asserting the right of 
the defendants to repudiate the 336 dozen, without a return or 
offer to return, or any notice of non-acceptance in a reasonable 
time: Hopkins v. Appleby, 1 Stark. Ca. 477 ; Percival r. Blake, 
2 Car. & Payne 514; Milner v. Tucker, 1 Car. & Payne 15; 
Cash V. Giles, 3 Car. ct Payne 408. 

Parsons, co7itra, after remarking that no point of warranty, 
notice of defects or return of the articles sold appeared on the 
motion, contended : 

1st. — That the jury had found for the defendants the only 
matters of fact in controversy, viz : that the 336 dozen knobs, 
when delivered, were not all conformable to the contract ; and 
that the defendants had not accepted them. 

2d. — That this being an entire executory contract, for the 
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sale and delivery of a certain quantity of goods of a certain 
description, the plaintiff was not entitled to a recovery, if part 
of them were neither conformable to the contract nor accepted 
by the defendants ; a part delivery and acceptance will not sup- 
port the action ; and a delivery of articles not conformable to 
the contract is as unavailing as an entire non-delivery of the 
stipulated articles : Davenport et al. v. Wheeler et al., 7 Gowen 
231 ; Russell v. Nicoll,.3 Wend. 112, 122. 

Church, J. — Questions have been discussed upon this hear- 
ing which do not arise from the facts stated in the motion, and 
we have been called upon here, as we believe, to decide a 
case, a small part of which only was tried in the court below. 

A tender was made by the defendants, and accepted by the 
plaintiff, of a sum of money to settle all disputes growing out 
of the contract in question, except as to 336 dozen knobs. 
These, the defendants claimed, they had not accepted, and had 
refused to accept, because they were not finished in conformity 
with the requirements of the contract. The case then was 
tried in the superior court, as if the plaintiff had delivered 
a parcel of 336 dozen knobs only to the defendants, which 
they had refused to accept and pay for ; and the only question 
of fact was whether they were such as the contract required. 

The plaintiff claimed that the whole conformed to contract 
stipulations ; but if only part so conformed, still the defend- 
ants were bound to accept and pay for as many as were 
finished, according to the agreement. The defendants admitted 
their lialiility to accept and pay for the whole parcel, if it con- 
formed to the contract, hut denied that they were bound to 
receive a part, unless the whole answered the requirements of 
the contract. 

Upon these adverse claims the court charged the jury that, 
if all the knobs in question were conformable to the contract 
the plaintiff was entitled to recover for them at the contract 
price ; but if they were not all of them thus conformahle, the 
defendants were not bound to accept any of them. 

This charge is excepted to, as we understand, on the ground 
that it recognized a right in the defendants to repudiate the 
contract, although it might have been essentially fulfilled — that 
is, as the plaintiff claims, the charge sustains the doctrine, that 
although, as a whole, the knobs were finished equal to the con- 
tract standard, yet, if a few of them were found deficient, 
though not essentially diminishing the value of the parcel, the 
defendants might lawfully reject the whole. We do not so 
understand the charge of the judge; and we think the jury 
could not so have understood it. On the contrary, the prin- 
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ciple of the charge is, that if there was an essential deficiency 
in the parcel of 336 dozen knobs, and such as would and ought 
to be regarded as material to the whole, in such case the 
defendants were not bound to accept and pay for either the 
whole or a part. We discover no objection to this, as a legal 
doctrine, and, therefore, do not advise a new trial. 

In this opinion the other judges concurred. 

New trial not to be granted. 
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ENGLISH CASES. 

Assumpsit is a proper form of action when there has been an express war- 
ranty. Stuart V. Wilkins, Doug. l8 59 

A false affirmation, made by the defendant with intent to defraud the plain- 
tiff, whereby the plaintiff receives damage, is the ground of an action on 
the case in the nature of deceit. In such an action it is not necessary 
that the defendant should be benefited by the deceit, or that he should 
collude with the person who is. Pasleyi'. Freeman, 3 Term Rep. 51. 62 

In an action on the case in tort for a breach of a warranty of goods, the 
scienter need not be charged, nor, if charged, need it be proved. Wil- 
liamson V. Allison, 2 East 446 75 

Upon a declaration in case alleging a deceit to have been effected upon the 
plaintiff by means of a warranty made by two defendants upon a joint 
sale to him, by both, of sheep, their joint property, the plaintiff cannot 
recover upon proof of a contract of sale and warranty by one only as 
of his separate property ; the action, though laid in tort, being founded 
on the Joint contract alleged. Weall w. King, 12 East 452 79 

In every contract to furnish manufactured goods, however low the price, 
it is an implied term that the goods shall be merchantable. Laing v. 
Fidgeon, 6 Taunt. 108 81 

On a warranty of prime singed bacon, evidence is not admissible of a 
practice in the bacon trade to receive bacon to a certain degree tainted 
as prime singed bacon ; nor of a practice to preclude the purchaser 
from all remedy if he does not discover and point out the defect by an 
early day. Yates v. Pim, 2 Marsh 141 ; 6 Taunt 466; I E. C. L. 446. 83 

Where utensils to be used in trade have been contracted for and delivered 
at a stipulated price, it is a question for the jury whether the vendee, 
who complains that they are unfit for the purpose for which they were 
intended has used them further than was necessary in order to give 
them a fair trial. Okell i/. Smith, i Stark. 107 85 
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And if not, the commodity being bulky and after a reasonable trial found 
to be unfit for such purpose, the vendor, upon notice given, is bound to 
take them away ; but if the vendee retain the utensils without giving 
such notice, he is liable to pay for the value of the materials, ib 85 

Goods sold are described in the invoice as scarlet cuttings ; a warranty is to 
be inferred that the goods answered the known mercantile description 
oi scarlet cuttings. Bridge z/. Wain, I Stark. 504 86 

A. sells to B. a bowsprit, which at the time of the sale appears to be per- 
fectly sound, but which, after being used some time, turns out to be 
rotten. In the absence of fraud, A. is entitled to recover from B. 
what the bowsprit was apparently worth at the time of delivery. 
Bluett V. Osborne, I Stark. 384 88 

In the sale of goods by sample, if the bulk does not accord with the 
sample, the purchaser is not bound to accept or pay for the goods on 
any terms ; although no fraud was intended on the part of the vendor, 
and although the custom may have been that, under such circum- 
stances, the bargain shall stand good upon an allowance being made 
for the inferiority. Hibbert z/. Shee, i Camp. 113 89 

Where an advertisement for the sale of a ship described her as a " copper 
fastened vessel," adding that the vessel was to be taken with all faults, 
without any allowance for any defects whatsoever, and it appeared 
that she was only partially copper fastened ; Held, that, notwithstanding 
the words " with all faults, &c.," the vendor was liable for the breach 
of the warranty. Shepherd v. Kain, 7 Eng. C. L. 82 91 

Where the plaintiff in assumpsit alleged that, in consideration that he would 
buy a quantity of sheathing copper of the defendant at a certain price, 
the defendant undertook that it should be good, sound, substantial and 
serviceable copper; Held, that this warranty was not proved by show- 
ing a purchase of copper sheathing at the ordinary market price, 
no express warranty having been given. Gray v. Cox, 4 B. cS: C. 108 . . 92 

The plaintiff purchased from the warehouse of the defendant, the manu- 
facturer, copper for sheathing a ship. The defendant, who knew the 
object for which the copper was wanted, said " I will supply you well." 
The copper, in consequence of some intrinsic defect, the cause of 
which was not proved, having lasted only four months, instead of four 
years, the average duration of such an article ; Held, in an action on 
the case in the nature of deceit, that the plaintiff was entitled to 
damages. Jones z;. Bright, J Bing. 533 94 

Defects apparent at the time of a warranty are not included in it. Mar- 

getson V. Wright, 7 Bing. 603 : 106 

Trespass on the case for selling a jewel, afhrming it to be a bezoar stone, 
ubi revera it was not a bezoar stone, will not lie unless it be alleged 
that the defendant knew it was not a bezoar stone, or that he warrant- 
ed it was a bezoar stone. Chandelor z^. Lopus, 2 Cro. 4 41 
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Upon a sale of hops by sample, with a warranty that the bulk of the com- 
modity answered the sample, the law does not raise an implied war- 
ranty that the commodity should be merchantable, though a fair 
merchantable price was given. Parkinson v. Lee, 2 East 314 47 

The vendor of a bill of exchange impliedly warrants that it is of the kind 
and description that it purports to be on its face. Gompertz v. Bart- 
lett, 24 E. L. ,6 E. 156 112 

The general rule is, that whatever a seller represents at the time of a sale 
is a warranty. A warranty maybe either general or qualified. Wood 
V. Smith, 4 Car. & Pay. 45 Ill 
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No implied warranty arises from an unfounded affirmation of soundness in 
the sale of a chattel; but for a deceitful representation of it, the 
remedy is by action ex delicto. McFarland v. Newman, 9 Watts 55. 252 

A naked affirmation is not itself an express warranty, nor evidence of it; 
and though it may, in connexion with other circumstances, be competent 
to show that the vendor had agreed to be responsible for the truth of 
it, yet the effect of oral words in constituting an express warranty is 
determinable not by the court but by the jury. McFarland v. New- 
man, 9 Watts 55 252 

The purchaser takes the risk of the quality of an article purchased unless 
it be warranted, or he be fraudulently misled as to it. Wetherill v. 
Neilson, 8 Harris448 158 

Mere representations as to the quality of the article sold do not constitute 

a warranty, ib 158 

The plaintiff agreed to deliver oil of a specified quality, and produced a 
sample in a bottle, which he assured defendant was of the quahty. A 
written agreement was then drawn for the delivery of " oil of the 
quality of the sample." Such oil was delivered; Held, that the 
defendant might show that the oil was not of the quality the plaintiff 
agreed to deliver. Maute v. Gross, 6 P. F. Smith 250 168 

Evidence is admissible to show that a material stipulation in a written 
agreement was founded on the misrepresentations and fraud of one of 
the parties, ib 168 

The court charged that in a sale by sample, " where the adoption of a 
sample has been fraudulently procured, the party who has practiced 
such fraud should not complain if he is denied any advantage of his 
wrong;" ^^/o', not to be error, ib 168 

A contract to deliver iron, made in a certain place, in consideration of a 
sound price paid, is complied with by a delivery of iron obtained at 
that place, which the contracting party believed to be goo d, although, 
upon trial, it was found to be positively bad. Kirk v. Nice, 2 Watts 367 147 
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Where a sale with samples was made of tobacco which was stated in the 
bill of parcels to be " superior sweet-scented Kentucky leaf tobacco," 
such a statement affords no evidence from which a jury mayinfer awar- 
ranty that it was either superior or sweet-scented, and the seller is not 
liable in an action ex contractu, if it was Kentucky leaf tobacco, 
though of a very low quality, ill-flavored, unfit for the market and 
not sweet-scented. Fraley z/. Bispham, lo Barr 320 152 

A vendor of goods is not answerable for their quality unless he has ex- 
pressly warranted them, or has been guilty of fraudulent representation 
or affirmation of a quality knqwn to be false ; but to create an express 
warranty it is not necessary to use the word " warrant," if the words 
employed are tantamount to it and are not dubious or equivocal. 
Weimer z). Clement, i Wright 147 164 

The maxim of the civil law, that " a sound article is warranted by a sound 

price," has never been adopted in Pennsylvania, ib 164 

No express warranty arises from a mere unfounded, naked affirmantion of 
soundness in the sale of a chattel ; but for a deceitful representation 
the remedy is by an action 1?^ </.?&/(;. ib 164 

In an action for the price of a chattel the defendant may use the defense of 
willful misrepresentation and deceit to resist a recovery, and, by prov- 
ing a failure of consideration, show that, in equity and good con- 
science, the plaintiff ought not to recover, ib 164 

In an action to recover the price of goods sold, the vendee cannot defend 
on the ground of defect in the goods, unless he proves warranty or 
fraudulent misrepresentation. Heilbruner -u. Wayte, i P. F. Smith 
259 197 

If the sale of a chattel be absolute, with a warranty of soundness, and 
there be no consent by the vendor to take it back, the vendee cannot 
rescind the contract, but is put to his action on the warranty, unless the 
vendor knew of its unsoundness and the vendee gave him reasonable 
notice of it. Kase z/. John, 10 Watts 107 220 

The relation of buyer and seller is not a confidential one ; and each party 
is supposed to judge of his own ability to perform his part for himself. 
Myers v. Drake, 10 Watts no 223 

A sale was made of a number of barrels of lard grease, a part of which 
was inspected by the purchaser before his purchase, and declining to 
examine more, he purchased. He received a bill of sale of the article, 
in which it was invoiced as " lard grease." There was no evidence 
of false representations or any attempt at deceit, or that the defendant 
knew of any defect in the quality of the article, a portion of which, as 
it turned out, was of an inferior quality. It was held, that it was error 
in the court to instruct the jury that the proper inquiry was whether 
the article delivered was lard grease, and if not, it did not correspond 
in specie with the article described in the bill of sale, and that the 
plaintiff was entitled to recover. Carson & McKnight v. Baillie, 7 
Harris 375 228 
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On a sale of goods by sample, or by a description in a bill of parcels, there 
is an implied warranty that the article corresponds in kind with the 
sample in the one case, and with the bill of parcels in the other. 
Where a sale is by sample or on an inspection of the article, a war- 
ranty is not implied from the bill of parcels received, the sample, and 
not the name in the bill of sale, is the standard by which the article is 
to be tested, ib _ 228 

Where goods are sold on inspection, there is no standard but identity, and 
no warranty implied other than that the identical goods sold, and no 
others, shall be delivered. Their name in the bill of parcels is imma- 
terial, as faith was placed not in the name, but in the quality and kind 
discovered on inspection. If there be fraudalent concealment or mis- 
representation the case is different, ib 228 

It seems that a party would not be bound by the purchase of a patent 
right, who had supposed it to be valid, when in fact, it was invalid ; 
but such misconception cannot be taken advantage of by the defend- 
ant, where the equity is not spread on the record, but issue is taken on 
want of consideration coupled with fraud. Bellas v. Hays, 5 Serg. & 
Rawle 427 .' 200 

On an action on several promissory notes given for the purchase of ma- 
chinery for a woolen factory, it was competent for the defendant to 
prove that when the agreement was made the plaintiff war ranted the 
machinery to be of a certain quality, and that the warranty had failed; 
and this, although the warranty was made several months before the 
notes were given, it being all considered as one transaction . Falconer 
V. Smith, 6 Harris 130 243 

The degree of polish of the machinery, unless it were a material substan- 
tial defect, and not a mere matter of fancy, would not alone entitle the 
defendant to a dedu ction from the amount of the notes, except the 
polish was contemplated by the parties at the time of the original con- 
tract, or when the notes forming apart of its consideration were sub- 
sequently given, ib 243 

In sales of personal property on inspection, and where the vendee's means 
of knowledge are equal to the vendor's, the law does not presume an 
engagement by the vendor that the thing sold is of the species or kind 
contemplated by the parties ; but if the article be such that the vendor 
is presumed to have superior knowledge in regard to it, there is a war- 
ranty that it shall be in kind as represented. To the purchase of 
goods on inspection the rule of law is " caveat emptor." Lord v. 
Grow, 3 Wright 88 265 

Mere inadequacy of consideration, without warranty or fraud, is no defense 
to the payment of a bill or note given for the purchase money of goods. 
Eaganw. Call, 10 Casey 236 247 
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The unsoundness of the article sold amounts neither to want or failure of 
consideration. In the absence of warranty, the soundness or unsound- 
ness of the subject-matter of the sale has nothing to do with the con- 
sidei'ation. ib 247 

In the absence of an agreement by the seller, the purchaser takes at his 
own risk as to quality. The vendor of a chattel warrants the title, 
and in some cases the species, but nothing more, ib 247 

An assertion by the vendor to the vendee, at the time of selling a mare, 
that he is sure she is safe and kind and gentle in harness, amounts 
merely to a representation, and does not constitute a warranty or ex- 
press promise that she is so. Jackson v. Wetherill, 7 S. & R.,480.... 250 

In all sales of goods there is an implied warranty that the article delivered 
shall correspond in specie with the comodity sold, unless there are 
facts and circumstances to show that the purchaser took upon himself 
the risk of determining not only the quality of the article, but the 
kind he purchased. Borrekins z/. Bevan and Porter, 3 Rawle 23 119 

If the defendant sell, and the plaintiff purchase, an article as blue paint, 
and it is so described in the bill of parcels, this amounts to a warranty 
that the article delivered shall be blue paint, and not a different article, 
ib 119 

In order to sustain an action on an implied warranty in a contract for the 
sale of goods, it is not necessary that the plaintiff should, before bring- 
ing suit, redeliver or tender the article to the defendant, ib 119 

Though the seller is answerable to the buyer that the article shall be in 
specie the thing for which it was sold, yet if there be only a partial 
adulteration which does not destroy the distinctive character of the 
thing, the buyer is bound by the bargain. And in doubtful cases the 
test seems to be that the article shall be merchantable under the de- 
nomination affixed to it by the seller. Jennings v. Gratz, 3 Rawle 168. 218 

In an action for the price of articles sold, the defendant may give in 
evidence, by way of defalcation, a warranty of the articles and breach 
thereof, without returning the articles or giving notice to the plaintiff 
to take them away. Steigleman i^. Jeffries, i S. & R., 477 240 

When the cause of action which the defendant wishes to set off arises 
from the same transactions as that on which the plaintiff founds his 
action, it seems he may have them both decided by the same jury. 
ib 240 

The defendant, having in his possession a quantity of coin, which he be- 
lieved to be current money of Cayenne, offered to give it to the plain- 
tiffs for goods. The plaintiffs, being ignorant of its value, asked time 
for inquiry, and having taken several days for that purpose, during 
which time they satisfied themselves on the subject, delivered to the 
defendant a quantity of goods, for which they received the coin. 
After having kept it three years, they discovered that it was spurious, 
upon which they brought an action against the defendant for goods 
sold and delivered. Held, that the action could not be supported. 
Curcierw. Pennock, 14 S. & R. 51 258 
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Where one interested in a promissory note drawn by A., payable to the 
order of B., and purporting to be endorsed by B., sells it bona fide and 
without any improper conduct, by delivery and without indorsement 
to C, and receives the money, C. may recover back the money so paid, 
if it turns out that the indorsement of B. is forged, without tendering 
the note to the seller previous to bringing the suit. Ritchie v. Sum- 
mers, 3 Yeats 531 175 

Contra, ib., 543. 

When a certificate of deposit, not negotiable, is issued by a bank, and 
afterwards sold by a broker, who endorses it without recourse, and it 
turns out that the endorsement of the payee was forged, the broker's 
liability depends upon the parol circumstances attending'the sale of the 
note. Charmley z<. Dulles, 8 W. & S. 353 269 

It is for the jury to say whether, on the evidence, the plaintiff took the 

note subject to evei-y risk or not. ib 269 

An endorser " without recourse" of a treasury note, which had been paid, 
and afterwards stolen and put in circulation, the marks of payment 
having been fraudulently obliterated, is liable to his endorsee ; for these 
words merely limit his responsibility by the law merchant in the event 
of the instrument being dishonored. Frazierz'. D'lnvilliers, 2Barr200 263 

A payment in current bank notes discharges the debt, although, in conse- 
quence of the previous failure of the bank, of which both parties were 
ignorant, the notes were of no value at the time of the payment. 
Bayard !<. Shunk, I W.& S. 92 187 

Where the buyer of an article which he finds in market has a full oppor- 
tunity to examine it, and the means of information relative to facts and 
circumstances affecting the value of the commodity are equally ac ces- 
sibleto buyer and seller, there being no warranty and no concealment 
by the seller of facts which he was bound to communicate, a m ere 
false assertion of value is not a fraud or mistake, in the legal sense of 
those terms. Rockafellow z*. Baker, 5 Wright 319 236 

If a horse was warranted to be sound when sold, and was otherwise, th e 
vendee is entitled to recover back the price with interest from the 
time the horse was returned. Kuntzman v. Weaver, 8 Harris 422 — 234 
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Though, in an action founded on a warranty of the soundness of a chattel 
by the vendee, it is necessary to prove the warranty, yet it is not 
necessary for the plaintiff to show that the defendant made the war- 
ranty in express words ; but any representation of the state of the thing 
sold by the defendant, or direct and express affirmation by him of its 
quality and condition, showing his intention to waiTant, will be suffi- 
cient. Chapman z;. Murch, 19 Johns. 290 309 

30 
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In an action upon a warranty of a chattel it is not necessary to prove tliat 
the word warrant was used. Any affirmation amounting to a war- 
ranty is sufficient. Roberts c Morgan, 2 Cowen 438 311 

On a sale by sample, the vendor is responsible that the bulk of the com- 
modity shall be equal in quality to the sample. Andrews v. Knee- 
land, 6 Cowen 354 311 

An agent or broker, having power to sell goods without any express re- 
striction as to the mode, may sell by sample or with warranty, ib... 311 

Words used on the sale of personal property, and insisted on by the ven- 
dee as amounting to a warranty, should be submitted to the jury, who 
are to determine whether they were a warranty, especially where the 
words have no technical meaning. The criterion is the intention and 
understanding of the parties. Duffey w. Mason, 8 Cowen 25 316 

When the vendor said, on the sale of a colt, he is sound and will make a 
fine horse; Held,'Ca.2.t these words should go to the jury, especially 
as the vendee had afterwards declared that there was no warranty. 
ib 316 

Where it was proved that the horse was lame at the time of making an ex- 
change of horses, and on the plaintiff expressing his fears as to the 
lameness, the defendant said, he is a sound horse, except the scratches, 
and when he gets well of the scratches, he will be well of the lame- 
ness. The horse was cured of the scratches, but the lameness con- 
tinued; Held, that to support the allegation of warranty, it was not 
necessary that the word warrant should have been used, and whether 
what was said amounted to a representation of soundness, or to a mere 
expression of an opinion, belongs to the jury to determine. Whitney 
V. Sutton, ioWend.411 318 

An affirmation that a horse is not lame, accompanied by the declaration of 
the owner that he would not be afraid to warrant him, is enough to 
establish a warranty. Cook v. Moseley, 13 Wend. 277 320 

A party who has a claim to damages, for breach of a warranty, may insist 
upon such claim in diminution of damages, when sued for the price of 
the article warranted, but he is not bound to do so ; and his omission 
to do so is no bar to an action for damages, ib 320 

In a sale by sample of cotten, the law implies a warranty that the bulk of 
the article corresponds in quality with the sample exhibited. Waring 
V. Mason, 18 Wend. 425 323 

The mere exhibition, however, of samples at the time of sale is not of it- 
self evidence of an agreement to sell by sample; it is for the jury to 
say, under all the circumstances of the case, whether the sale was in- 
tended by the parties as a sale by sample, ib 323 

The vendors are not exempted, by selling in their own names, from liability, 
on the ground that they acted merely as the agents of others, and were 
generally known as commission merchants, ib 323 
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To relieve themselves from responsibility they should have disclosed the 

names of their principals, ii 323 

In a case of breach of warranty, it is not necessary to the recovery of 
damages sustained by the purchaser, that he return, or offer to return 
the article sold, id ^23 

If he wishes to rescind the sale and recover back the whole price paid, he 
must return, or offer to return the property, within a reasonable time, 
but not otherwise, id 323 

No particular phraseology is necessary to constitute a warranty of goods; 
but an assertion or affirmation concerning the thing sold, to be evi- 
dence of a warranty, should be positive and unequivocal, one which 
the vendee relies on, which is understood by the parties as an abso- 
lute assertion, and not the expression of an opinion. Oneida Manf. 
Society ». Lawrence, 4 Cowen 440 301 

In ordinary sales, where the vendee has an opportunity of examining the 
commodity, the vendor is not answerable for any latent defect, with- 
out fraud or an express warranty, or such direct affirm ation or repre- 
sentation as is tantamount to a warranty, an d not the expression of 
an opinion, id 301 

But in the case of sales by sample, the vendor is held responsible that the 
quality of the bulk of the commodity shall be equal to the sample 
shown, id 301 

Declaration upon a warranty of cotton that it was good merchantable cot- 
ton, free from dirt and all filthy matter ; proof that the defendant pro- 
duced a sample of good merchantable cotton, free, &c., (as in declara- 
tion,) and stated that it was good upland cotton, and that the sample 
was true, or that it was prime upland Georgia cotton ; /feiJ, no 
variance, id 301 

Every sale of packed cotton must be considered in the nature of a sale by 
sample, which amounts to a warranty that the whole bulk shall com- 
pare with the specimen exhibited, id 301 

Upon the sale of a chattel by the manufacturer, a warranty is implied that 
the article sold is free from any latent defect growing out of the process 
of manufacture. Hoe t;. Sanborn, 21 New York 552 342 

Where, however, there is a latent defect in the materials employed, the 
manufacturer is liable as upon implied warranty, only where it proved 
or is to be presumed, that he knew of the defect, id 342 

It seems that the theory of the common law, in respect to implied warranties, 
rests upon the deceit of the vendor in not disclosing defects of which 
the probabilities of his knowledge is so great that its existence is 
presumed, id 342 

Where knowledge of the vendor can be proved by direct evidence, his 

responsibility rests on the ground of fraud. i6 342 
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The difference of the two cases is, that in the one the scienter is actually 

proved; and in the other it is presumed, ib 342 

Where, by a bill of sale, B. granted, bargained and sold " a negro woman 
slave, named, &c., being of sound wind and limb, and free from all 
disease," it was held, that these were not words of description, but an 
averment of a fact, and amounted to an express covenant, or war- 
ranty, as to, the soundness of the slave. Chambers v. Bradshaw, 10 
Johns. 484 306 

Where, in the sale of a slave, without warranty as to his good qualities, 
there was no other proof of a fraudulent representation, or of a fraud- 
ulent concealment but what might be inferred from the fact that the 
vendee paid a sound price for a good and honest slave, but who 
proved to be bad and dishonest, and the vendor knew at the time that 
he was so; this alone is not sufficient to support an action against the 
vendor to recover damages for a fraudulent concealment. Flemming v. 
Slocum, 18 Johns. 403 307 

In a sale of provisions for domestic use, the vendor, at his peril, is bound to 
know that they are sound and wholesome. Van Bracklin v. Fonda, 
12 Johns. 468 293 

In an action on the case, for selling one ai'ticle for another, there must be 

either n warranty or fraud. Sexias u. Woods, 2 Caines 48 274 

A sound price does not imply a warranty of soundness, ib 274 

The description in a bill of parcels is no warranty, ib 274 

A. sold to B., who was a maltster and brewer, a cargo of Virginia wheat, 
and it was known to B. to be southern wheat, which is always more 
Or less heated, but not so as to injure it when manufactured into flour, 
though it renders it unfit for malting. A sample of the wheat, taken 
in the usual manner from the cargo, was exhibited to B. before the 
purchase, \\'hich, on experiment, he found to malt. He received a 
part of the cargo; but finding some of it heated, and unfit for malting, 
he refused to receive the remainder, though it was good, merchant- 
able wheat, and equal to any southern wheat. A. tendered the resi- 
due of the cargo to B., and gave him notice that unless he received 
and paid for the whole, the residue would be sold at public auction, and 
B. held responsible for any deficiency in the amount of sale. It was 
h^ld, that the sample of the wheat exhibited to the vendee was a fair 
specimen of the quality of the article; that a contract and delivery of a 
part transferred the property to the vendee ; and that the subsequent 
sale of the residue of the wheat at auction was not a waiver of the 
contract; the vendor being, by the refusal of the vendee to accept the 
wheat, at liberty to abandon it, or to dispose of it bona fide, as agent 
of the vendee, to the best advantage, by a sale at auction. Sands v. 
Taylor, 5 Johns. 395 281 
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Sale of barrilla was made by sample; the purchaser was not bound to 
accept the article purchased unless it agreed with the sample ; but it 
did agree, and that absolved the plaintiffs from further"]responsibility. 
Swett V. Colgate, 20 Johns. 196 294 

The article was sold as barilla, the bill of parcels followed the description 
and both parties at the time believed to be the true one, and it turned 
out to be a different article, the vendor not held responsible. ib 294 

In executed contracts, for the sale of personal property, where there is 
neither fraud nor warranty, the purchaser takes the property at his 
own risk as to its quality and condition. Moses v. Mead, I Denio 
378 353 

The case of a sale by sample, where a warranty is allowed to be implied 
that the bulk of the article corresponds in quality with the sample ex- 
hibited, forms a well established exception to the general rule. il>... , 354 

Where provisions are sold as merchandise, (and not for immediate con- 
sumption by the purchaser,) there is no implied warranty of sound- 
ness, ib 354 

It seems that where provisions are sold for domestic use, the law presumes 
that the seller is acquainted with their quality, and he is liable to the 
purchaser if they turn out to be unwholesome. ib 354 

In an action of assumpsit on the sale of goods, for not delivering goods of 
a certain description, but of a different sort and quality ; either an ex- 
press warranty or fraud must be alleged, and the plaintiff must prove 
the allegations precisely as laid. Snell v. Moses, I Johns. 96 362 

A. sold to B. paints, for good Spanish brown and white lead, and for a full 
price ; the paints proved to be bad and of no value. It was held, that 
there was no warranty in this case ; and to make A. liable, there 
must be either an express warranty or fraud. Holden v. Dakin, 4 
Johns. 421 370 

In the sale of hemp put up in bales, there is no implied warranty that the 
interior shall correspond in quaUty with the exterior of the bales ; and 
if there be fraud, the vendor is not responsible in damages, unless it be 
shown that he was privy to it. Sallisbury v. Stainer, 19 Wend. 159. 371 

Where the purchaser opens and examines one of several bales, and is 
at liberty to open others, but omits to do so, and the quality of the 
hemp in the bales not examined does not correspond with that 
opened, he is not permitted to allege that the sale was a sale by 
sample, nor to contend that he is entitled to recover damages as on an 
implied warranty, ib 37^ 

MASSACHUSSETTS CASES. 
An action for deceit in a sale, whether of provisions or other articles, can 
only be maintained where an affirmation or representation, willfully 
false, or some artifice is proved or necessarily to be presumed from 
the circumstances and nature of the bargain and the situation of the 
parties. Emmerson z/. Brigham, 10 Mass. 203 374 
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A sale by sample is tantamount to a warranty that the article sold is of the 

same kind as the sample. Bradford v. Manly, 13 Mass. 139 379 

Where one purchases goods upon an examination of a specimen taken by 
him out of a small aperture in the case in which the article is con- 
tained, this is a sale by sample. "Williams v. Spafford, 8 Pick, 250. 385 

Where an article was purchased in that manner, as a servon of indigo, but 
the greater part of the contents of the servon proved to be a different 
substance and the remainder to be indigo of a quality inferior to the 
specimen, it was htld, that the seller was liable to the purchaser in 
assumpsit, on a warranty that the article sold was indigo of the same 
quality as the sample, ib 385 

Where one sold a vessel, and in the bill of sale described her as of certain 
dimensions and burden, when in truth she was of less dimensions and 
burden, it was held, that the purchaser could not maintain an action 
on the case against the seller as for a false affirmation and promise. 
Dyer V. Lewis, 7 Mass. 284 388 

Where a purchaser would rescind the contract and entitle himself to recover 
back the consideration paid by him, he must place the vendor in the 
same situation he was in before the sak. Conner v. Henderson, 15 
Mass. 319 390 

The purchaser of a chattel cannot rescind the sale without returning it to the 
vendor, unless it be entirely worthless to both parties ; if it be of any 
value to the vendor, or if its loss would be any injury to him, it must 
be returned. Perley v. Balch, 23 Pick. 283 392 

If the purchaser of a chattel give his note for the price , he may avail him- 
self of a partial failure of consideration or of deception in the quality 
or value of the chattel, or of a breach of warranty, to reduce the dam- 
ages in an action brought by the vendor upon such note ; and he is 
not obliged to resort to a separate action for the deceit or upon the war- 
ranty, ib 392 

If one of the terms of a contract made through an agent is that a witness 
shall be called to the ternis of the bargain, the terms, as repeated by 
the agent in the presence of the other party, or by the other party in 
his presence, to a witness called for the purpose, are admissible in 
evidence against his principal. Tuttle v. Brown, 4 Gray 457 396 

The purchaser of a cow said to the seller after the sale, " you said the cow 
was all right," to which the seller replied, "well, she is all right. " 
Held, that this was competent evidence of a warranty at the time of 
the sale, ib 396 

Whether a statement made by the seller of a cow that " she is all right" 

is a warranty of her soundness, is a question for the jury, ib 396 

In an action for the price of a chattel sold with warranty, the defendant is 
entitled to deduct any difference in the value of the chattel resulting 
from a failure to conform with the warranty, although that will reduce 
the price below the actual value, ib 396 
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MASSACHUSETTS CASES. 

An action lies to recover back money paid to a broker for a note, the sig- 
nature to which is forged, sold by him without disclosing his principal, 
although he has paid the money to his principal, and although the note 
was sold for a sum less than its face. Merriam v. Wolcott, 3 Allen's 
Reports 258 399 



OHIO CASES. 

N. & Co. agreed with R. & Co. to manufacture and deliver to the latter 
at a future time three steam boilers to run the engines in their rolling 
mill, for which R. & Co. agreed to pay a specified price. Held, that 
it was an implied stipulation of the contract that said boilers should 
be free from all such defects of material and workmanship, whether 
latent or otherwise, as would render them unfit for the usual purposes 
of such boilers. Rodgers v. Niles, II Ohio State Rep. 48 402 

In a suit brought by the holder of a promissory note against his endorser, 
it is not necessary that the petition should in terms state that the note 
was transferred for a valuable consideration. This is presumed from 
the endorsement and delivery, and the want of consideration is mat- 
ter of defense to be set up by answer. Richard Dumont v. James T. 
Williamson, 18 Ohio State Rep. 515 410 

The vendor of a promissory note who transfers it by endorsement, impliedly 
warrants that the signatures of the prior parties whose names appear 
thereon, are genuine, notwithstanding the endorsement is expressed to 
be without recourse on him. ii 410 



CONNECTICUT CASE. 

If, under a contract to deliver a parcel of goods of a certain description, 

there be an essential deficiency in the parcel, such as would and 

ought to be regarded as material to the whole, the vendee is not bound 

to accept and pay for either the whole or a part. Wright v. Barnes, 

14 Conn. 518 445 



UNITED STATES CASES. 

An unconditional promise by the endorser of a bill or note to pay it, or the 
acknowledgement of his liability, after knowledge of his discharge 
from his responsibility by the laches of the holder, amounted to an 
implied waiver of due notice of a demand from the drawee, exceptor 
or maker. Thornton v. Wynn, 12 Wheaton 183 415 

So an acknowledgment of the drawer's or endorser's liability has the same 

effect, ib 415 
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UNITED STATES CASES. 

Upon a sale with a warranty of soundness, or where, by the special terms of 
the contract, the vendee is at liberty to return the article sold, an offer 
to return it is equivalent to an offer accepted by the vendor, and the 
contract being thereby rescinded, it is a defense to an action for the 
purchase money brought by the vendor, and will entitle the vendee to 
recover it back if it has been paid, ib 415 

So, if the sale is absolute and the vendor afterwards consent uncondition- 
ally to take back the article, the consequences are the same, ib 415 

But if the sale be absolute, and there be no subsequent consent to take 
back the article, the contract remains open, and the vendee must resort 
to his action upon the warranty, unless it be proved that the vendor 
knew of the unsoundness of the article and the vendee tendered a re- 
turnof it within a reasonable time, ib 415 

The party selling property must be presumed to know whether the repre- 
sentation which he makes of it is true or false. If he knows it to be 
false, that is fraud of the most positive kind ; but if he does not know 
it, then it can only be from gross negligence ; and, in contemplation of 
a court of equity, representations founded on a mistake resulting from 
such negligence is fraud. Smith v. Richards, 13 Peters. 26 423 

Whenever a sale is made of property not present, but at a remote distance, 
which the seller knows the purchaser has not seen, but which he buys 
on the representation of the seller, relying on its truth, then the repre- 
sentation in effect amounts to a warranty ; at least the seller is bound 
to make good the representation, ib 424 
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